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DEPARTMENT OF AGRICULTURE 


7 CFR Part 318 
[Docket No. 87-040] 


Use of Irradiation as a Quarantine 
Treatment for Fresh Fruits of Papaya ! 
From Hawaii 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Final rule. 


SUMMARY: We are amending the 
regulations to authorize irradiation as a 
quarantine treatment for papayas 
intended for movement from the State of 
Hawaii to the continental United States, 
Guam, Puerto Rico, and the Virgin 
Islands of the United States. We have 
determined that treating papaya fruit 
with low dose gamma radiation is an 
effective quarantine method that will 
help prevent introduction of the oriental 
fruit fly [Dacus dorsalis (Hendel)], 
Mediterranean fruit fly [Ceratitis 
capitata (Wiedemann)], and melon fly 
[Dacus cucurbitae (Coquillett)] into the 
above-named areas. This rule is 
warranted to provide an additional 
treatment method to Hawaiian papaya 
growers who ship their fruit to these 
areas. 

EFFECTIVE DATE: February 6, 1989. 


FOR FURTHER INFORMATION CONTACT: 
James F. Fons, Acting Chief, Plant 
Protection Methods Development, 
APHIS, USDA, Room 228, Federal 
Building, Hyattsville, Maryland 20782, 
(301) 436-6472. 


SUPPLEMENTARY INFORMATION: 


1 Carica papaya L., also known as papaw or 
pawpaw. 


Background 

The Hawaiian Fruits and Vegetables 
regulations (contained in 7 CFR Part 318 
and referred to below as the regulations) 
include treatments we have approved 
for papayas intended for shipment from 
Hawaii to the continental United States, 
Guam, Puerto Rico, and the Virgin 
Islands of the United States. These 
treatments are necessary because of 
infestations in Hawaii of the oriental 
fruit fly [Dacus dorsalis (Hendel)}, 
Mediterranean fruit fly [Ceratitis 
capitata (Wiedemann)}, and melon fly 
[Dacus cucurbitae (Coquillett)]. The 
three flies together are sometimes 
referred to as the “Tri-fly complex.” 

On January 5, 1987, we published a 
proposal in the Federal Register (52 FR 
292-296, Docket No. 85-395) to allow 
gamma irradiation of papayas as an 
additional quarantine treatment option, 
and to establish a protocol for carrying 
out the irradiation. 

We solicited comments concerning the 
proposal for 60 days ending March 6, 
1987, and received 43 comments. These 
comments were from the United Fresh 
Fruits and Vegetable Association, the 
State of Hawaii Department of 
Agriculture, the Papaya Administrative 
Committee, organizations commercially 
involved in product irradiation, faculty 
members of universities in Hawaii, 
citizens groups, and private individuals. 
The comments fell into three categories: 
those entirely opposed to the proposal 
(31 comments); those entirely in favor of 
the proposal (seven comments); and 
those in favor of the proposal with some 
changes (five comments). 

A number of comments that were 
opposed to the proposal did not include 
arguments to support their opposition. 
The remainder of the comments in 
opposition addressed the following 
issues: 

(1) Concern over cumulative effect of 
radiation from eating irradiated food. 
The Food and Drug Administration 
(FDA) is responsible for ensuring that 
irradiated foods are safe and 
wholesome for human consumption. The 
Animal and Plant Health Inspection 
Service (APHIS), on the other hand, is 
responsible for ensuring that irradiating 
papayas as a quarantine treatment and 
allowing their shipment does not pose a 
significant risk to agriculture in the 
United States. 

In the Federal Register dated February 
14, 1984 (49 FR 5713, Docket No. 81N- 
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0004), FDA published a proposed rule 
that included provisions for irradiation 
of certain foods, if the irradiation doses 
would not exceed 100 kilorads (krad) 
[150 Gray (Gy)]. In the Federal Register 
dated April 18, 1986 (51 FR 13376, 
Docket No. 81N-0004), FDA published a 
final rule regarding irradiation. In each 
of the documents, FDA discussed the 
effect on human health of eating 
irradiated food. In its proposed rule, 
FDA presented findings to show that 
irradiated food does not become 
radioactive. In the final rule, FDA 
indicated that no commenter on the 
proposed rule presented any evidence to 
refute those findings. 

(2) Concern that irradiating papayas 
could create in the fruit dangerous 
radiolytic products. In its proposed rule, 
FDA demonstrated that chemical 
differences between irradiated foods 
processed at less than 100 krad and 
nonirradiated food are too small to 
affect the safety of the food. 

(3) Concern that the maximum level of 
irradiation FDA has approved for 
irradiating food would be fatal if 
dirécted at a human. In its final rule, 
FDA acknowledged that human 
exposure to doses of gamma radiation 
much lower than those approved for 
irradiating food would be lethal. At 
issue, however, is not the effect of 
human exposure to this level of 
radiation, but whether irradiating foods 
causes those foods to become 
unhealthful. Under this final rule, 
papayas, not humans, will be exposed to 
specified levels of radiation. 

(4) Concern that certain studies seem 
to show that animals fed irradiated food 
have abnormally high rates of testicular 
tumors, kidney disease, death in 
offspring, lessened life spans, and an 
abnormal increase in white blood cells. 
FDA, in its final rule, addressed each of 
the above concerns, except the one 
concerning an abnormal increase in 
white blood cells. Commenters on the 
FDA proposed rule cited specific studies 
that the commenters said showed links 
between irradiation and each of the 
above conditions. In its final rule, FDA 
cited extensive reviews it had made of 
each of the studies cited. In each case, 
FDA found either that the study was 
flawed or that the commenter had 
misinterpreted the results of the study. 
In each case, FDA concluded that 
concern over the adverse effects was 
not substantiated. The commenter on 





our proposed rule who was concerned 
that irradiated food might cause an 
abnormal increase in white blood cells 
cited no studies or evidence to support 
that concern, and we are not aware of 
any studies that have reached that 
conclusion. 

(5) Concern that irradiation of food 
can produce aflatoxin contamination in 
food. Several commenters on the FDA 
proposed rule cited a series of studies 
that they said showed that irradiation of 
certain foods can produce aflatoxin 
contamination of those foods. In its final 
rule, FDA indicated that, upon review, it 
had found that the studies referred to 
did not replicate actual food handling 
practices and that it has no evidence to 
conclude that food irradiated and stored 
under normal handling practices would 
show increased aflatoxin production. 

(6) Concern that pesticide residues in 
irradiated fruit could become altered. 
Based on its own studies, FDA 
concluded in its final rule document that 
the sum of all radiolytic products 
produced by irradiation at 100 krad 
would be no more than 30 parts per 
million in food. Therefore, the 
cumulative concentration of all 
radiolytic products from a pesticide 
residue would correspond to a 
concentration of less than 30,000 times 
smaller than the pesticide residue itself. 
Because low levels of pesticide residues 
are expected in food, FDA believes that 
the total amount of radiolytic products 
from a pesticide chemical that might be 
consumed with irradiated foods would 
be virtually nil. FDA therefore 
concluded that the potential toxicity of 
each radiolytic product from a pesticide 
chemical residue on foods would be 
negligible and that the pesticide 
residues do not pose a hazard to health. 

(7) Request that more testing be done 
concerning the long-term effects on 
humans of eating irradiated food. In 21 
U.S.C. 321(s), a source of radiation is 
considered to be a “food additive.” In its 
final rule, FDA indicated that one of its 
responsibilities is to reduce uncertainty 
about the safety of an additive to the 
point where the agency can reasonably 
conclude that no harm will result from 
the additive’s proposed use. In its final 
rule, FDA indicates that it “believes that 
the substantial amount of available 
toxicological information supports the 
conclusion that the irradiation of food 
[as set forth in the FDA final rule} is - 
safe.” FDA therefore concluded that 
“there is no basis for delaying for 
decades a decision to regulate food 
irradiation to conduct the type of study 
suggested by [commenters on the FDA 
proposed rule.]” 

(8) Concern that irradiated food may 
suffer a reduction in vitamins and | 


minerals. In its proposed rule, FDA 
discussed the possible destruction of 
nutrients in irradiated food. The agency 
concluded that the available literature 
indicates no nutritional differences 
between unirradiated food and food 
irradiated at levels below 100 krad. 

(9) Concern that insects and bacteria 
in or on food subjected to irradiation 
could mutate and become resistant to 
irradiation. In response to a comment on 
its proposed rule, FDA addressed the 
concern that irradiation could cause 
mutant bacteria. Because both bacteria 
and insects are highly evolved 
organisms, we believe FDA’s response 
can be extended to address also the 
potential mutation of insects. In its final 
rule, FDA writes: 


Mutants produced during the irradiation of 
food are essentially the same as those that 
occur naturally—the only real difference is in 
the rate at which mutations occur. Radiation 
may increase the frequency of mutations and 
thereby increase the bacteria or viruses that 
would occur otherwise through natural 
evolutionary processes. However, there is no 
reason to expect that the resulting mutant 
would be different or more virulent than 
those created in nature. 

Because bacteria are highly evolved 
organisms, well adapted to their 
environment, the vast majority of mutations 
would tend to be detrimental for the 
organisms. Mutant organisms that are more 
radiant resistant than their parents may 
survive and be present in an environment 
exposed to frequent sublethal doses of 
radiation. Such radiation-resistant bacteria. 
however, would be a problem only if 
irradiation were essential to produce a safe 
food. This is not the case, and not permitting 
the use of food irradiation would not prevent 
such a problem from occurring. 

Furthermore, the agency does not believe 
that such radiation-resistant bacteria or 
viruses, if they were produced, would be 
more resistant to other antibacterial agents. 
Although it is possible that specific 
conditions and indiscriminate irradiation 
might produce mutants, the agency concludes 
that the possibility that such mutants would 
be more virulent or more harmful is remote. 


(10) Concern that irradiation reduces 
the quality of citrus and other foods 
subjected to irradiation. One commenter 
on our proposed rule cited three 
research sources that indicated (1) 
reduction in product quality in 
irradiated citrus fruit; (2) a need for 
more data on thiamine loss in irradiated 
cereal crops; (3) stimulation of ripening 
in some fruits, with an accompanying 
stimulation in ethylene production; and 
(4) irradiation induced changes in the 
beta-carotene content of papaya. 

Because the first two quality loss 
issues cited here concern fcods other 
than papayas, we will not respond to 
them in this document. With regard to 
the third issue, while some studies 
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indicate a stimulation of ripening in 
some fruits, studies conducted at the 
University of Hawaii and elsewhere * 
indicate that irradiation of papayas 
actually delays senescene (aging) of that 
fruit. The study cited regarding beta- 
carotene showed no change in beta- 
carotene content in papayas that were 
irradiated at the levels prescribed in the 
proposed rule. 

(11) Concern that the irradiation of 
fruit is not economically feasible. This 
final rule is intended to expand the 
number of treatment methods available 
to Hawaiian papaya growers who ship 
their fruit to the United States mainland 
and territories. Each grower has the 
option of determining whether the 
irradiation treatment is economically 
feasible, and has the option of using 
other approved treatment methods. 

(12) Concern that the transport of 
nuclear materials and the operation of 
irradiation facilities would pose 
environmental dangers. The Nuclear 
Regulatory Commission (NRC) is 
responsible for ensuring that irradiation 
facilities are constructed and operated 
in a safe manner. We must assume that 
any facility approved for operation by 
NRC will meet all necessary safety 
standards. 

(13) Request that papayas subjected 
to irradiation be labeled as such at the 
retail level. Recognizing consumer 
interest in whether food has been 
irradiated, FDA in its final rule requires 
that the wholesale label of irradiated 
food bear either the statement “Treated 
with radiation, do not irradiate again,” 
or the statement “Treated by irradiation, 
do not irradiate again.” FDA further 
requires that a retail label bear a 
specified logo and either the statement 
“treated with radiation,” or the 
statement “treated by irradiation.” 


No Changes Based on Above Comments 


No arguments were raised in the 
comments discussed above that warrant 
abandonment of our proposal to allow 
irradiation of papayas as a quarantine 
treatment. Therefore, we are making no 
changes as a result of those comments. 


Comments in Favor with Suggested 
Modifications 


Five commenters were in favor of our 
proposed rule with some modifications. 

In our document of January 5, 1987, we 
proposed to require that an indicator 
(label dosimeter) that undergoes a 
physical or chemical change when 


2 For additional information, contact Technology 
Analysis and Development Staff, PPQ, APHIS, 
USDA, Federal! Building, Hyattsville, Maryland 
20782. 
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exposed to radiation would have to be 
permanently attached to each carton of 
papayas and remain attached while in 
interstate commerce. One commenter 
objected to that proposed requirement 
on the grounds (1) that a dosimeter that 
visibly changes at the 10-15 krad dosage 
range may not be commercially 
available, and may be prohibitively 
expensive if it does become available; 
(2) that a user of a Hawaii papaya 
irradiator who elects to use a 50-100 
krad dose to extend the market life of 
papayas would be able to guarantee that 
a 15 krad dose was delivered to the 
papayas, even without a dosimeter; (3) 
that a dosimeter as proposed would add 
nothing of value over and above 


established dose-mapping procedures 


are already being carried out for 
medical devices; and (4) that visual or 
instrumental observations of dosimeters 
on exterior individual cartons irradiated 
and handled as full pallet-loads would 
probably add significant handling and 
labor costs, with no real gain in 
information value. 

We do not agree with the suggestion 
that it is not necessary to require the use 
of a dosimeter to indicate that papayas 
have received the required irradiation. 
There is no evidence to suggest that a 
dosimeter as required will not be 
commercially available to all users of 
Hawaii papaya irradiators. While 
standard industry eee may help 
ensure that 'papayes have been 
‘irradiated, there is no way to visually or 
chemically analyze a papaya to 
guarantee that it has been irradiated. 

Similary, while increased dosages to 
extend market life may implicitly ensure 
dosages of at least 15 krad in some 
cases, the only guarantee that irradiated 
papayas have received a 15 krad dosage 
in all cases is to require a device that 
indicates the dosage received. Any 
expense to a marketer related to 
purchasing, applying, and reading the 
dosimeters would have to be factored 
into a marketer's analysis of whether 
the irradiation treatment option is 
preferable to other treatments currently 
allowed. However, we agree that if a 
pallet-load of papayas remains intact 
from the time it is irradiated until it 
leaves Hawaii, with no cartons added or 
removed from the pallet-load during that 
time, it would not be necessary to attach 
a dosimeter to each carton. A minimum 
of two dosimeters attached to the pallet- 
load, on opposite sides of the pallet- 
load, would be sufficient to indicate 
whether the product has received the 
required radiation. Therefore, we are 
including such a provision in this final 


rule. To ensure that the pallet-loads 
remain intact, we are requiring that they 
be wrapped in one of the following ways 
and remain so wrapped until they leave 
Hawaii: (1) With polyethylene sheet 
wrap; (2) with net wrapping; or (3) with 
strapping so that each carton on an 
outside row of the pallet-load is 
constrained by a metal or plastic wrap. 

A second commenter objected to our 
specifying a “label dosimeter” on the 
grounds that it implied the required use 
of a specific type of dosimeter, when 
other dosimeters may work as well or 
better in the food irradiation arena and 
may have a longer history of use. We do 
not intend to limit a marketer to using 
any specified type of dosimeter, as long 
as the one chosen can be affixed to a 
carton or pallet-load of cartons and can 
reliably indicate that the carton or pallet 
load has been irradiated at 15 krad. For 
this reason, we are deleting our 
reference to the term “label dosimeter” 
in the final rule and are referring instead 
to “a dose indicator that can 
demonstrate irradiation of a minimum of 
15 krad.” 

One commenter objected to the 
wording of our requirement that an 
irradiation treatment facility be 
constructed so as to provide physically 
separate locations for treated and 
untreated fruit. The commenter 
suggested that a barrier should provide 
physical separation to prevent 
inadvertent mixing of treated and 
untreated fruit only during storage 
periods at the facility. The commenter 
reasoned that cartons that travel on a 
conveying mechanism conveyor could 
pass through areas that would otherwise 
be separated, provided that the 
conveying mechanism could receive the 
product only from the incoming area of 
the warehouse and that the product 
could leave the conveying mechanism 
only on the outgoing area of the 
warehouse. We recognize that it is likely 
that some irradiation facilities will be 
constructed to allow for multiple trips of 
the same cartons through the irradiation 
chamber. In those cases, treated cartons 
might transit areas where untreated 
cartons are present in order to reenter 
the irradiation chamber. If the conveyor 
system is set up to ensure that treated 
and untreated cartons cannot be 
commingled in a transit area, there 
would be virtually no risk of untreated 
papayas inadvertently being shipped 
from the warehouse. Therefore, we are 
providing in this final rule that an 
irradiation facility must be constructed 
to provide physically separate locations 
for treated and untreated fruit, except 
that fruit traveling by conveyor directly 
into the irradiation chamber may pass 


through an area that would otherwise be 
separated. 

Two commenters agreed with our 
proposal to allow irradiation as a 
quarantine treatment of papayas from 
Hawaii, but suggested that irradiation 
treatment be extended to apply as well 
to other specified fruits and vegetables. 
Although it is our intent to expand 
irradiation as an allowable quarantine 
treatment to other fruits and vegetables, 
we are limiting the use of irradiation to 
papayas at this time. APHIS’s 
responsibility is to implement 
treatments as recommended to us by the 
Agricultural Research Service (ARS) of 
the United States Department of 
Agriculture. Currently, ARS is 
examining the feasibility of using 
irradiation as a quarantine treatment for 
fruits and vegetables sther than 
papayas, but has not yet recommended 
the treatment for anything other than 
papayas. 

One commenter suggested that we 
raise the minimum dosage of radiation 
for papayas from 15 krad to 26 krad. At 
15 krad, any fruit fly larvae that emerge 
as adults would have crumpled wings 
and be incapable of flight, and therefore 
be incapable of spreading. The 
commenter suggested that a dosage of 
26 krad would ensure that no fruit fly 
larvae would even emerge from eggs, 
and the percentage of eeintable tee fruit 
would thus be increased. We are making 
no changes based on this comment. Our 
responsibility is to prevent the spread of 
pests, and our policy has been to do so 
with treatments using the minimum 
dosage necessary. By requiring a 
minimum dosage of 15 krad, we are 
preventing emergence of fruit flies 
capable of reproduction, and are thus 
satisfying the quarantine requirements. 
Requiring a level of irradiation higher 
than 15 krad would demand that 
papayas be irradiated for longer periods 
of time. This would involve greater 
expense to the industry, with nc 
increase in protection against pests. If 
members of the industry decide that 
irradiation at 26 krad is commercially 
more desirable than irradiation at 15 
krad, they are free to use the higher 
levels. 


Comments That Addressed 
Supplementary Information 


The above comments addressed 
provisions we specifically included in 
the regulation portion of our proposed 
rule document. Additionally, several 
commenters addressed items that we 
did not specifically include in the 
proposed regulations, but that were 
included in the supplementary 
information in the preamble of our 





document. Because the preamble 
embodies our intent with regard to the 
proposed regulations, it is appropriate 
for us to address comments concerning 
that preamble material, and to make 
changes as necessary in the final rule to 
reflect comments on the preamble 
material. Additionally, we are including 
certain material in the final rule that 
was specified in the proposed rule 
preamble but not in the proposed rule 
itself. 

In our preamble material, we specified 
that, to be approved, an irradiation 
facility must provide an automatic 
system, such as a conveyor system, to 
move papayas through the irradiation 
chamber. We indicated that the 
automatic system must be failsafe in the 
sense that once the commodity enters 
the irradiation chamber, it will pass 
through at a predicted speed, will not be 
able to exit without receiving the 
required treatment, and will not be able 
to return to the incoming area. 

Two commenters suggested that 
alternative methods of moving papayas 
into and out of the irradiation chamber, 
such as a “batch” system, would work 
just as well as an automatic conveyor 
system. Upon review of the comments, 
we believe that it is not necessary to 
specify an automatic conveyor system to 
ensure the prescribed irradiation of 
papayas. Because we are requiring 
either that a dosimeter be attached to 
each carton or that two dosimeters be 
attached to each intact-pallet load of 
cartons, we can accurately determine 
whether the fruit has received the 
necessary dosage. 

One commenter objected to the 
provision specified in the summary to 
our proposed rule that irradiation be 
applied so that the absorbed dose is no 
less than 15 krad in a single treatment. 
This commenter suggested that the term 
“single treatment” should not preclude 
product repositioning or transfer 
operations in between sequential trips 
through the irradiator. The commenter 
stated that some irradiation conveyance 
systems that are currently in use in the 
medical products industry operate so 
that (1) the carrier makes one complete 
trip through the irradiator, (2) some of 
the product is removed and held for 
shipping, (3) the remaining product is 
either automatically or manually 
repositioned in the same or different 
carrier, (4) some new product is placed 
in the carrier, and (5) the process is 
repeated. 

We recognize that some irradiation 
facilities may choose to apply the 
prescribed irradiation by means of 
sequential passes through an irradiation 
chamber. Such a system is an effective 
method of exposing papayas to the 


required minimum of 15 krad. 
Consequently, we are not including the 
went a single treatment” in the 

e. 


One commenter objected to the 
provision in the supplementary 
information that one of our inspectors 
must be notified before such treatment. 
The commenter said (1) that the term 
“each treatment” is vague; and (2) that 
any notification of our inspectors would 
be unnecessary. The commenter 
indicated that some medical product 
irradiation facilities have the authority 
to start up or close down a facility at 
their discretion, without relying on 
permission from the FDA. 

Because we agree that the term “each 
treatment” could be interpreted several 
ways, we are amending the final rule to 
clarify our intent. In the case of a facility 
that operates continuously, we are 
requiring that the operator of the facility 
notify us at least 24 hours before each 
day the facility will operate. The 
operator of a facility that operates only 
periodically must notify us, at least 24 
hours before irradiation treatment is to 
be started, of the hours during which it 
will take place. A footnote (footnote 3) 
has been added to indicate where 
information can be obtained for 
contacting local APHIS offices. In noting 
that facilities for irradiation of medical 
products do not rely on FDA approval 
for each start-up, the commenter 
erroneously concluded that we were 
proposing to require APHIS approval 
each time irradiation treatment 
commences. We will leave the 
scheduling of treatments to the 
operators of facilities, and we are 
requiring notification to allow us to be 
present to monitor these treatments. 

Several commenters expressed 
concern regarding our proposal that 
each carton of papayas be stamped 
“Treated USDA, APHIS.” In our 
proposal, we specified that this stamp 
would have to be applied after 
treatment. The commenters stated that 
requiring each carton to be stamped 
would require either that all pallet-loads 
of cartons be broken down, or that some 
new configuration of stacking on pallets 
be devised to allow a stamper access to 
each carton. 

One commenter suggested, as a way 
of solving the palletization problem, that 
each carton earmarked for irradiation be 
stamped as it comes off the packing line, 
before irradiation. The commenter 
suggested that the carton then be 
followed with appropriate quality 
control and documentation to ensure 
that it was actually irradiated. We are 
making no changes based on the 
suggestion that cartons be stamped 
before irradiation. We do not believe 
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that stamping cartons of papayas before 
irradiation would ensure that the 
cartons actually received the treatment 
indicated by the stamp. However, with 
regard to the problem of palletization, as 
we stated above, we are establishing 
dosimeter requirements for pallet-loads 
of papayas that remain intact from the 
time they are irradiated until they leave 
Hawaii. If those pallet-loads are 
wrapped as specified above in our 
discussion of dosimeters, we will allow 
them to move from Hawaii without each 
carton being stamped, as long as a label 
bearing the impression, “Treated USDA, 
APHIS,” is affixed to the pallet-load and 
remains attached until the pallet-load 
leaves Hawaii. The impression on the 
label will have to measure at least 4 x 11 
inches to ensure ready visibility. 


Approval of Facilities 


We are including in this final rule 
procedures regarding approval of a 
papaya irradiation facility, and 
procedures regarding denial or 
withdrawal of approval. We are adding 
these provisions to make clear to the 
public internal agency policy regarding 
these areas. 


Miscellaneous 


We are making several 
nonsubstantive editorial and paragraph 
designation changes in the final rule for 
purposes of clarity, including the 
placement of all requirements regarding 
recordkeeping into § 318.13-4g(b)(10). 
We are also redesignating current 
§318.13-4g as §318.13-4h. 

Additionally, we are adding language 
to clarify that “normal business hours,” 
as referred to in § 318.13—4g(a)(10), 
constitute the period between 8:00 a.m. 
and 4:30 p.m., Monday through 
Saturday, except holidays. We are also 
adding an address in a footnote to 
indicate where to send requests for 
approval of cartons for use in shipping 
irradiated papayas. 

Additionally, we have replaced the 
term “Deputy Administrator” wherever 
it appeared in the proposal with the 
term “Administrator,” and have 
replaced the term “Plant Protection and 
Quarantine” wherever it appeared in the 
proposal with the term “Animal and 
Plant Health Inspection Service.” We 
have made these changes to reflect 
internal agency policy. We have also 
added a definition of the term 
“Administrator,” and have placed the 
definitions in § 318.13-1 in alphabetical 
order. 





Federal Register / Vol. 54;'No: 4 / ‘Friday, January 6, 1989 / Rules and Regulations 


Executive Order 12291 and Regula 
Flexibility Act = 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this action will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, federal, state, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule expands the number of 
quarantine treatment methods available 
to Hawaiian papaya growers who ship 
their fruit to other parts of the United 
States. It places no new restrictions on 
these growers. 

Until this rule becomes effective, there 
are only two approved treatments 
available for Hawaiian papayas. These 
treatments are normally applied by the 
exporter or packer at his or her premises 
under compliance agreement or under 
APHIS supervision. 

Because of the anticipated 
construction costs of an irradiation 
facility, as well as high operating costs, 
an independently operated facility is 
likely to be constructed. This facility 
could provide service to any or all 
papaya exporters. Also, because of the 
high costs of building and operating the 
facility, the final cost of treating the 
papayas will likely be higher than with 
the treatments currently being used. We 
cannot determine with certainty 
whether the quality of the irradiated 
papayas or any increase in shelf life will 
offset the increased treatment costs. 
However, exporters will still have the 
option of using the less expensive 
double dip treatment of vapor heat 
treatment if they choose. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


While this rule requires records to be 
made available for inspection, this 
imposes no new recordkeeping 
requirements on papaya shippers who 
would use irradiation treatment. The 
FDA's final rule requires that records of 
irradiation treatments be kept and made 


available to FDA. This is necessary 
because no chemical or physical method 
now exists for assaying how much 
radiation a food has received. In 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.), the information collection 
provisions that are included in this rule 
under § 318.13—4g have already been 
approved for the FDA final rule by the 
Office of Management and Budget 
(OMB) and have been given the OMB 
control number 0910-0186. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.}, we have submitted the information 
collection provisions in this rule to the 
Office of Management and Budget 
(OMB) for approval. You may send 
written comments on these provisions to 
the Office of Information and Regulatory 
Affairs, OMB, Attention: Desk Officer 
for APHIS, Washington, DC 20503. 
Please send a copy of your comments to 
Helene R. Wright, Director, Regulatory 
Analysis and Development, Policy and 
Program Development, Animal and 
Plant Health Inspection Service, United 
States Department of Agriculture, Room 
866, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782. 

National Environmental Policy Act 

We have completed an environmental 
assessment regarding this rule. A notice 
regarding the conclusions of the 
environmental assessment appears in 
the “Notices” section of this issue of the 
Federal Register, under the heading 
“Availability of Environmental 
Assessment and Finding of No 
Significant Impact Relative to Low 
Dosage Gamma Radiation of Papayas.” 


Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
state and local officials. (See 7 CFR Part 
3015, Subpart V). 

List of Subjects in 7 CFR Part 318 

Agricultural commodities, Fruit, 
Guam, Hawaii, Papayas, Plant diseases, 
Plant pests, Plants (agriculture), Puerto 
Rico, Quarantine, Transportation, Virgin 
Islands. 

Accordingly, 7 CFR Part 318 is 
amended as follows: 


PART 318—HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES 


1. The authority citation for Part 318 
continues to read as follows: 


Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151- 
167; ? CFR 2.17, 2.51, 371.2{c}. 


2. In § 318.13-1, the paragraph 
designations are removed; the 
definitions are placed in alphabetical 
order; and the following definition is 
added in alphabetical order to read as 
follows: 


§ 318.13-1 Definitions. 


Administrator. The Administrator of 
the Animal and Plant Health Inspection 
Service, United States Department of 
Agriculture, or any other employee of 
the Animal and Plant Health Inspection 
Service to whom authority has been or 
may be delegated to act in the 
Administrator's stead. 


* - * * * 


§318.13-4g [Redesignated as § 318.13- 
4h] 


3. Section 318.13—-4g is redesignated as 
§ 318.13—4h. 


§ 318.13-13 [Amended] 


4. In § 318.13-13, footnotes “4” and 
“5”, and the references to those 
footnotes, are redesignated as “7” and 
“8” respectively. 


§318.13-5 [Amended] 


5. In § 318.13-5, footnote “3”, and the 
reference to that footnote, is 
redesignated as “6”. 


§318.13-4h {Amended} 


6. In newly redesignated § 318.13—4h, 
footnote “2”, and the reference to that 
footnote, is redesignated as “5”. 

7. Anew § 318.13-4g is added to read 
as follows: 


§ 318.13-4g Administrative instructions 
approving an irradiation treatment as a 
condition for certification of papayas for 
movement from Hawai. 

(a) Approved irradiation treatment. 
The Administrator hereby approves 
irradiation, carried out in accordance 
with the provisions of this section, as a 
treatment for papayas. Papayas treated 
and handled as provided in this section 
may be certified for movement from 
Hawaii. 

(b) Conditions for certification. 
Irradiated papayas may be certified for 
movement from Hawaii only if the 
following conditions are met: 

(1) Location. The irradiation treatment 
is carried out in Hawaii. 

(2) Approved facility. The irradiation 
treatment facility and treatment protocol 
are approved by the Animal and Plant 
Health Inspection Service. In order to be 
approved, a facility must meet the 
following conditions: 

(i) Be capable of administering a 
minimum absorbed ionizing radiation 
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dose of 15 kilorads (150 Gray) to the 
papayas.” 

(ii) Be constructed so as to provide 
physically separate locations for treated 
and untreated fruit, except that fruit 
traveling by conveyor directly into the 
irradiation chamber may pass through 
an area that would otherwise be 
separated. The locations must be 
separated by a permanent physical 
barrier such as a wall or chain link 
fence six or more feet high to prevent 
transfer of cartons. 

(iii) Complete a compliance agreement 
with the Animal and Plant Health 
Inspection Service as provided in 
§ 318.13—4{d) of this subpart. 

(3) Treatment monitoring. Treatment 
is carried out under the monitoring of an 
inspector. This monitoring will include 
inspection of treatment records and 
unannounced inspectional visits to the 
facility by an inspector. Facilities that 
carry out continual irradiation 
operations must notify an inspector at 
least 24 hours before the date of 
operations.* Facilities that carry out 
periodic irradiation operations must 
notify an inspector of scheduled 
operations at least 24 hours before 
scheduled operations.* 

(4) Packaging. Papayas are packaged 
in cartons approved by the 
Administrator.* The cartons must have 
no openings that will allow the entry of 
fruit flies and must be sealed with seals 
that will visually indicate if the cartons 
have been opened. They may be 
constructed of any material that 
prevents the entry of fruit flies and 
prevents oviposition by fruit flies into 
the fruit in the carton. 

(5) Dosage. Papayas receive a 
minimum absorbed ionizing radiation 
dose of 15 kilorads (150 Gray).? 

(6) Dose Indicator. One of the 
following conditions is met: 

(i) A dose indicator that can 
demonstrate irradiation of a minimum of 
15 krad and that undergoes a physical or 
chemical change during irradiation is 
attached to each carton of papayas 
before treatment and remains attached 
while in interstate commerce; or 

(ii) A minimum of two dose indicators 
as described in paragraph (b)(6)(i) of 


? The maximum absorbed ionizing radiation dose 
and the irradiation of food is regulated by the Food 
and Drug Administration under 21 CFR Part 179. 

* Inspectors are assigned to local offices of the 
Animal and Plant Health Inspection Service, which 
are listed in telephone directories. The addresses 
and phone numbers of local offices may also be 
obtained from Plant Protection and Quarantine. 
Animal and Plant Health Inspection Service, 
Federal Building, Hyattsville, MD 20782. 

* Send requests for approval of cartons, together 
with a sample carton, to Plant Protection and 
Quarantine, Animal and Plant Health Inspection 
Service, Federal Building, Hyattsville, MD 20782. 


this section are attached to opposite 
sides of a pallet-load of cartons of 
papayas before treatment and remain 
attached while in interstate commerce. 
The pallet-load must be wrapped, from 
the time it leaves the irradiation facility 
until it leaves Hawaii, in one of the 
following ways: 

(A) With polyethylene sheet wrap; 

(B) With net wrapping; or 

(C) With strapping so that each carton 
on an outside row of the pallet load is 
constrained by a metal or plastic strap. 

(7) Treated stamp. Each container of 
irradiated papayas that is not part of a 
pallet-load as specified in paragraph 
(b)(6){ii) of this section is identified with 
the stamped impression “Treated— 
USDA, APHIS”. The impression must 
measure at least 1.5 x 2.5 inches and 
must be applied after treatment and 
before the carton leaves the irradiation 
facility. 

(8) Labeling of paliet loads. Each 
pallet-load of irradiated papayas that is 
wrapped according to paragraph 
(b)(6){ii) of this section is identified with 
a label bearing the impression 
“Treated—USDA, APHIS.” The 
impression must measure at least 4 x 11 
inches and must be affixed to the 
product after irradiation and before the 
pallet-load leaves the irradiation 
facility. 

(9) Certification for movement. 
Papayas treated in accordance with this 
subpart are certified for movement from 
Hawaii in accordance with § 318.13-4(b) 
of this part. 

(10) Records. Records or invoices for 
each treated lot are made available for 
inspection by an inspector during 
normal business hours. (8:00 a.m. to 4:30 
p.m., Monday through Saturday, except 
holidays.) A papaya irradiation 
processor must maintain records as 
specified in this section for a period of 
time that exceeds the shelf life of the 
irradiated food product by 1 year, and 
must make these records available for 
inspection by an inspector. These 
records must include the lot 
identification, scheduled process, 
evidence of compliance with the 
scheduled process, ionizing energy 
source, source calibration, dosimetry, 
dose distribution in the product, and the 
date of irradiation. 

(c) Request for approval and 
inspection of facility. Persons requesting 
approval of a papaya irradiation 
treatment facility and treatment protocol 
must submit the request for approval in 
writing to the Administrator, c/o 
Science and Technology, APHIS, USDA, 
Room 228, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782. 
Before the Administrator determines 
whether a papaya irradiation facility is 
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eligible for approval, an inspector will 
make a personal inspection of the 
facility, to determine whether it 
complies with the standards of 
paragraph (b)(2) of this section. 

(d) Denial and withdrawal of 
approval. (1) The Administrator will 
withdraw the approval of any papaya 
irradiation treatment facility when the 
papaya irradiation processor requests in 
writing the withdrawal of approval. 

(2) The Administrator will deny or 
withdraw approval of a papaya 
irradiation treatment facility when any 
provision of this section is not met. 
Before withdrawing or denying 
approval, the Administrator will inform 
the papaya irradiation processor in 
writing of the reasons for the proposed 
action and provide the papaya 
irradiation processor with an 
opportunity to respond. The 
Administrator will give the papaya 
irradiation processor an opportunity for 
a hearing regarding any dispute of a 
material fact, in accordance with rules 
of practice that will be adopted for the 
proceeding. However, the Administrator 
will suspend approval pending final 
determination in the proceeding, if he or 
she determines that suspension is 
necessary to prevent the spread of any 
dangerous insect infestation. The 
suspension will be effective upon oral or 
written notification, whichever is 
earlier, to the papaya irradiation 
processor. In the event of oral 
notification, written confirmation will be 
given to the papaya irradiation 
processor within 10 days of the oral 
notification. The suspension will 
continue in effect pending completion of 
the proceeding and any judicial review 
of the proceeding. 

(e) Department not responsible for 
damage. This treatment is approved to 
assure quarantine security against the 
Tri-fly compiex. From the literature 
available, papayas are believed tolerant 
to the treatment; however, the facility 
operator and shipper are responsible for 
determination of tolerance. The 
Department of Agriculture and its 
inspectors assume no responsibility for 
any loss or damage resulting from any 
treatment prescribed or supervised. 
Additionally, the Nuclear Regulatory 
Commission is responsible for insuring 
that irradiation facilities are constructed 
and operated in a safe manner. Further, 
the Food and Drug Administration is 
responsible to insure that irradiated 
foods are safe and wholesome for 
human consumption. 
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Done in Washington, DC, this 3rd of 
January 1989. 


James W. Glosser, 


Administrator, Animal and Plant Health 
Inspection Service. 


[FR Doc. 89-267 Filed 1-5-89; 8:45 am] 
BILLING CODE 3410-34-M 


FEDERAL HOME LOAN BANK BOARD 


12 CFR Part 563 
(No. 88-1524] 


Purchase and Sale of Freddie Mac 
Preferred Stock by Certain insured 
institutions 

Date: December 29, 1988. 
AGENCY: Federal Home Loan Bank 
Board. 
ACTION: Final rule. 


SUMMARY: The Federal Home Loan Bank 


Board (“Board”), as operating head of 
the Federal Savings and Loan Insurance 
Corporation (“FSLIC”), is adopting a 
final regulation addressing certain 
aspects of the purchase and sale of 
preferred stock of the Federal Home 
Loan Mortgage Corporation (“Freddie 
Mac”) held by institutions insured by 
the FSLIC (“insured institutions”). On 
July 20, 1988 the Board issued a 
temporary regulation that placed certain 
restrictions on actions that insured 
institutions that did not currently meet 
their minimum or fully phased-in 
regulatory capital requirements may 
take regarding such stock. This 
temporary regulation expires on 
December 31, 1988. 

Today, the Board is adopting a final 
rule concerning the purchase and sale of 
Freddie Mac stock by insured 
institutions that fail to meet either their 
minimum or fully phased-in regulatory 
capital requirements. The final 
regulation provides that any insured 
institution failing to meet its minimum 
regulatory capital requirement may not 
buy or sell Freddie Mac preferred stock 
without obtaining prior approval from 
its Principal Supervisory Agent (“PSA”) 
or his designee, subject to the 
concurrence of the Office Regulatory 
Activities (“ORA”). It also sets general 
factors to be contained in an 
institution’s written application for 
approval that the PSA will consider in 
determining whether to grant such 
approval. Additionally, the final 
regulation restricts any insured 
institution not meeting its fully phased- 
in capital requirements from taking 
certain actions as a result of any 
purchase or sale of Freddie Mac stock 
that might adversely affect its ability to 


meet its fully phased-in capital 
requirement, without first receiving prior 
approval from its PSA. 

EFFECTIVE DATE: January 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Deborah Dakin, Regulatory Counsel, 
(202) 377-6445; or Richard A. Katz, Staff 
Attorney, (202) 377-7037, Regulations 
and Legislation Division, Office of 
General Counsel, Federal Home Loan 
Bank Board, 1700 G Street, NW., 
Washington, DC 20552; Michael P. Scott, 
Policy Analyst (202) 331-4590, Office of 
Regulatory Activities, 801 17th Street, 
NW., Washington, DC 20552. 
SUPPLEMENTARY INFORMATION: On July 
13, 1988, the Board of Directors of 
Freddie Mac voted in principle to permit 
holders of the preferred stock of Freddie 
Mac to sell such stock to the general 
public as of January 1, 1989. Before this 
time, pursuant to a previous resolution 
creating the class-of preferred stock 
covered by the July 13 action, such stock 
could only be held by stockholders of a 
Federal Home Loan Bank in connection 
with the collateral for advances, the 
FSLIC in connection with the 
receivership or insolvency of a holder of 
the preferred stock, a pre-approved 
market maker or nominee thereof, or a 
specialist on any national securities 
exchange. Additionally, single holders 
of such preferred stock were limited in 
the maximum amount of shares each 
could hold to 150,000, subject to certain 
grandfathering provisions. Freddie 
Mac’s Board of Directors also acted on 
July 13, 1988, to increase the maximum 
number of shares that any single holder 
could own from 150,000 to 600,000 by 
January 1, 1989. The Freddie Mac Board 
of Directors issued a resolution on 
August 30, 1988, ratifying its decision of 
July 13, 1988. 

Currently, Freddie Mac preferred 
stock is primarily held by the 
approximately 3,000 insured institutions 
that own stock in the Federal Home 
Loan Banks. In general, the Board 
believes that any decision to purchase 
or sell Freddie Mac stock both before 
and after January 1, 1989, is best left to 
the sound business judgment of insured 
institutions themselves. However, on 
July 22, 1988 the Board adopted a 
temporary regulation affecting the 
purchase and sale of, and use of 
proceeds from the sale of, Freddie Mac 
stock by certain insured institutions 
based upon two specific concerns. 

First, the Board believes that 
institutions not currently meeting their 
minimum regulatory capital 
requirements as set forth in 12 CFR 
563.13 and 12 CFR 563.14 require closer 
supervision as a result of their impaired 
capital position. The volatility 


accompanying the removal of the 
restrictions on ownership and 
transferability of Freddie Mac preferred 
stock may particularly affect those 
insured institutions. 

Second, the Board believes that any 
gains from the sale of Freddie Mac stock 
should generally be applied to improve 
the capital position of insured 
institutions not yet meeting their fully 
phased-in capital requirements as set 
forth in 12 CFR 563.13 and 12 CFR 
563.14. As the Board has indicated in the 
past, it is important that insured 
institutions raise their capital levels as 
rapidly as possible in order to provide 
adequate protection to insured 
institutions, their depositors, and the 
FSLIC fund. See Board Res. No. 88-1342, 
53 FR 51800, 51814 (December 23, 1988); 
Board Res. No. 88-583, 53 FR 27814 (July 
22, 1988); Board Res. No. 87-661, 52 FR 
23845 (June 25, 1987); Board Res. No. 86- 
857, 51 FR 33571-73 (September 22, 
1986); Board Res. No: 86-426, 51 FR 
16550, 16552 (May 5, 1986). 

To address these specific concerns 
without impairing the ability of the 
majority of insured institutions who are 
meeting their capital requirements, the 
Board determined to adopt a temporary 
rule affecting only institutions not 
meeting their capital requirements. The 
temporary rule was intended to ensure 
that supevisory review occurred before 
these institutions took certain actions in 
regard to Freddie Mac stock that might 
affect their portfolios or capital. The 
Board requested comments on the 
temporary rule, which is scheduled to 
expire on December 31, 1988. See Board 
Res. No. 88-583, 53 FR 27814 (July 22, 
1988). 


A. Discussion of the Comments 


The Board received a total of eight 
comments. Four of these letters were 
from insured institutions, three were 
received from industry trade 
associations, and one from a law firm 
representing several insured institutions. 
Although all but one of these comment 
letters were supportive, several 
criticisms and suggestions were offered, 
which are discussed in greater detail 
below. 


1. The need for a Final Rule 


One commenter opposed replacing the 
temporary regulation with a final rule. 
This commenter asserted that a 
“permanent” rule was unnecessary 
because Freddie Mac preferred stock 
would no longer be volatile once it could 
be publicly traded. 

The Board concludes, however, that a 
final rule is necessary because there is 
no certainty whether or not the market 





for Freddie Mac preferred stock will be 
volatile once the stock can be publicly 
traded. For this reason, the Board 
believes that a final rule addressing the 
same concerns as the temporary 
regulation remains necessary for the 
same reasons as prompted the 
temporary regulation. As discussed 
more fully in Part B below, however, in 
1989 the Board will be ining issues. 
affecting Freddie Mac stock and its 
possible volatility in its review of its 
equity-risk investment and capital 
regulations. As a result of such review it 
may revisit the for this rule 
and take any appropriate action in the 
final equity-risk investment regulation to 
modify or terminate any unnecessary 
provisions. 

2. Restrictions on the Sale of Stock 


Three commenters opposed the 
restrictions on the sale of Freddie Mac 
stock by insured institutions 
that fail to meet their minimum 
regulatory capital requirements. These 
three commenters did, however, see 
merit in restrictions on the use 


impaired. 

asserted that the sale of Freddie Mac 
preferred stock would bolster the capital 
of such institutions. They doubted that 
the unrestricted sale of such stock by 
insured institutions that fail to meet 
their minimum capital requirements 
would harm either depositors or the 
FSLIC fund. All three of these 
commenters indicated their belief that 
Freddie Mac preferred stock was a 
sound and conservative asset and that 
restrictions on its sale would distort its 
optimal market value. 

The Board declines to remove from 
the final rule the restriction on the sale 


supervisory scrutiny 
decisions. The PSA for the institution is 
best able to determine whether an 
insured institution's decision to sell 
Freddie Mac preferred stock may have 
adverse consequences for the institution 
and ultimately the PSLIC as insurer of 


would never have an adverse effect on 
insured institutions that fail to meet 
their minimum regulatory capital 
requirements. A decision eae 
significant 
—e impact 
on the capital position of such 


institution. By retaining this restriction 
in the final regulation, determinations 
can be made on a case-by-case basis 
whether the sale of Freddie Mac 
preferred stock by such institutions 
enhances the capital position of such 
institutions = sen em 
safeguarding the positions of the 
‘anaes and FSLIC. The Board does 
not believe that this requirement of 
supervisory review distorts the market 
value of Freddie Mac stock in any 

manner. The PSA can 
approve applications by insured 
institutions failing to meet their 
minimum regulatory capital 
requirements to sell their Freddie Mac 
preferred stock if such sale is 
determined to be in the overall best 
interests of the institution. 


3. Restrictions on the Purchase of Stock 


One of the commenters opposed the 


general requirement that insured 
institutions that fail to meet their 


commenter believed that Board has 
ample authority under other regulations 
to restrict the purchase of Freddie Mac 
preferred stock on a case-by-case basis. 
This commenter also thought that the 
regulation’s restriction on the sale of 
Freddie Mac preferred stock or the use 
of proceeds therefrom makes a 
restriction on the purchase of such stock 


unnecessary. 

The Board declines to remove from 
the final rule the restriction on the 
purchase of Freddie Mac preferred stock 
by institutions that fail to meet their 
minimum 


transferability restrictions that had 
previously applied te Freddie Mac 
preferred stock may subject the value of 
those securities te increased market 
fluctuations. This could, in turn, have a 
significant impact on the 

condition of insured institutions holding 
such stock. To the extent that 


market 
ae nen eee 
on more significant consequences. 
With the removal of the previous 
Freddie Mac restriction significantly 
limiting the amount any single holder of 


preferred stock could 
institutions can substantially increase 
their holdings of Freddie Mac preferred 
stock. At the same time, the value of this 
stock may be subject ta 

volatility. The capital position of 
institutions that are not currently 
meeting their minimum capital 


own, 
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requirement may be particularly 
vulnerable to these variations. The 
Board continues to believe that before 
such institutions can significantly alter 
their holdings of Freddie Mac preferred 
stock, there must be an opportunity for 
the institution's PSA to evaluate the 
potential impact resulting from a change 
in the level of this type of investment. 


4. Restrictions on the Use of Sale 
Proceeds 


Several commenters expressed 
various opinions about the restrictions 
that the regulation i on the use of 
the proceeds from the sale of Freddie 
Mac preferred stock by insured 
institutions that fail to meet their 
phased-in regulatory capital 
requirements. None of the commenters 
opposed the concept of restricting the 
use of sale proceeds by such 
institutions. These commenters, 
however, suggested various changes to 
this provision of the regulation. 

One commenter suggested that 
restrictions on the use of capital gains 
from the sale of Freddie Mac preferred 
stock should apply only to originally 
distributed stock and not to stock that 
was acquired as a result of subsequent 
purchases. Other commenters requested 
that the Board either define or remove 
the term “equivalent action” from the 
final rule. 

The Board believes that the final 
regulation should apply to the proceeds 
of all sales: of Freddie Mac preferred 
stock. The suggestion that 12 CFR 
565.13(c) should be limited to capital 
gains from the sale of original stock is 
inconsistent with the purpose of the 
regulation. The rule is designed to 
compel insured institutions that fail to 
meet their phased-in regulatory capital 
requirements to apply the sale proceeds 
to capital reserves. The Board also 
rejects the contention that the term 
“equivalent action” is too ambiguous. 
The term is intended to cover any 
actions that would result in funds, which 
would otherwise be applied to capital, 
being removed from the institutiom. 
These actions include dividends, stock 
repurchases, or other “equivalent 
actions” that could have similar effect. 
The Board believes that supervisory 
review before such action takes effect is 
important to ensuring that the industry's 
capital, as. well as that of a particular 
insured institution is increased as 
rapidly as possible. 

5. Procedures for Obtaining PSA 
Approval 

Several commenters expressed 
concerns that the procedure by which 
such institutions obtain PSA approval 
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was too cumbersome. These concerns 
arise in the context both of institutions 
that do not meet their minimum 
regulatory capital requirements and of 
institutions that fail to meet their 
phased-in regulatory capital 
requirements. Some of the commenters 
expressed their belief that institutions 
failing to meet their minimum regulatory 
capital requirements will be unable to 
obtain either the optimal sale or 
purchase price in a fast moving market. 

The Board received various 
suggestions for expediting the process 
by which the PSA considers such 
applications. One commenter proposed 
that the final regulation require the PSA 
to approve or deny an application 
within ten days of its receipt. Another 
commenter suggested that the Board 
carve out a special exception for well- 
run institutions that fail to meet their 
regulatory capital requirements. Another 
commenter suggested that the Board 
include in the final rule a blanket 
approval for Freddie Mac transactions 
of a certain specified size by institutions 
within certain parameters of meeting 
their capital requirements. The same 
commenter also encouraged the Board 
to add a provision to the final rule to 
enable the PSA to approve a plan by 
which a capitally impaired institution 
intends to sell or purchase Freddie Mac 
preferred stock over a period of time, so 
that the institution would not be 
required to obtain separate approvals 
for each transaction. 

The Board has determined not to 
amend these pre-approval requirements. 
As discussed above, the Board believes 
that such pre-approval is an important 
tool in the effective supervision of any 
insured institution not meeting its 
minimum capital requirements, 
regardless of its size or recent 
performance. These factors, among 
others, may be taken into account by the 
PSA in its review. 

Additionally, experience with the 
temporary rule has not indicated that 
substantial delays in approval have, in 
fact, occurred for approvals or 
disapprovals of purchases, sales, or use 
of proceeds. The Office of Regulatory 
Activities has promulgated guidelines to 
the PSAs indicating the circumstances 
under which it will give its prior 
concurrence to an application regarding 
a Freddie Mac stock-related transaction. 
This has streamlined the process, while 
providing the opportunity for effective 
supervisory review, providing the PSA 
with needed flexibility, and 
simultaneously providing the applicant 
with the expedient consideration of its 
application. In this regard, nothing in the 
regulation prohibits an applicant from 


structuring its application to indicate a 
plan to purchase or sell such stock or to 
issue dividends or take other equivalent 
action tied to the sale of Freddie Mac 
stock in a series of transactions over 
time. The PSA may then make any 
appropriate decision on such a plan, or 
any of its constituent parts. 


6. Forbearance 


Two of the commenters requested the 
Board to clarify its position on 
forbearance. The temporary rule 
provided that an institution that fails to 
meet its minimum regulatory capital 
requirements must obtain approval from 
its PSA, subject to the concurrence of 
ORA, before selling or purchasing 
Freddie Mac preferred stock, 
notwithstanding any previously granted 
capital forbearances. Additionally, the 
temporary rule prohibits, except as 
approved by the PSA, subject to the 
concurrence of ORA, an insured 
institution which fails to meet its fully 
phased-in capital regulatory 
requirements from declaring a dividend, 
repurchasing its own stock, or taking 
equivalent actions, notwithstanding any 
previously granted forbearance. 

One of the commenters requested that 
the Board distinguish, in its final rule, 
between capital forbearances that are 
granted to insured institutions, pursuant 
to Section 404 of the Competitive 
Equality Banking Act of 1987, Pub. L. No. 
100-86, 101 Stat. 552, and its 
implementing regulation, 12 CFR 563.47 
(1988), and those capital forbearances 
that are granted in the context of a 
supervisory acquisition pursuant to 12 
U.S.C. 1730a(m). In many supervisory 
acquisitions, FSLIC granted capital 
forbearances to the acquirer. Generally, 
the Board recognized in such 
supervisory cases that the insured 
institution's failure to comply with 
capital reserve requirements was 
attributable to the supervisory 
transaction, and therefore, the acquirer 
was granted a forbearance from 
regulations enforcing the capital or 
reserve requirements for a specified 
number of years. 

After considering these comments, the 
Board has decided not to change the 
provisions in the regulation on capital 
forbearance. The same rationale applies 
for requiring a supervisory review 
before the purchase or sale of Freddie 
Mac preferred stock or the subsequent 
use of sale proceeds by any insured 
institution whose capital structure is 
impaired for whatever reason. The 
Board remains concerned with the 
overall capital position and health of all 
such institutions, in order to protect both 
the depositors and FSLIC. The Board 
believes that the limited, but critical, 


supervisory review provided in the 
temporary regulation does not itself 
forbid any insured institution from 
taking actions, but merely provides the 
opportunity for effective supervision of 
these institutions. The PSA may 
certainly take the circumstances 
surrounding forbearances into account 
in its decision. 


B. Description of the Final Rule 


For the reasons discussed above, the 
Board today adopts in final form its 
temporary rule. The regulation requires 
that institutions not meeting their 
minimum capital requirement must 
submit written applications to their 
PSAs. It sets forth general factors to be 
considered by the PSAs when 
evaluating an institution's application to 
buy or sell Freddie Mac preferred stock. 
In making a written application to buy 
or sell Freddie Mac preferred stock, 
such institutions will be required to 
demonstrate the effect that the proposed 
transaction will have on their overall 
asset composition. Factors that are to be 
addressed in applications include, but 
are not limited to, the effect the 
proposed transactions will have on an 
institution's future growth, its risk 
exposure, and its portfolio 
diversification. The PSA may require an 
institution to include in its application 
any additional information that the PSA 
may consider relevant to evaluating 
portfolio risk in connection with the 
purchase or sale of Freddie Mac 
preferred stock. If the institution 
proposes to sell its shares of Freddie 
Mac preferred stock, it must indicate in 
its application the manner in which the 


- resulting proceeds are to be used. 


Moreover, it must comply with any 
conditions imposed by the PSA. 

In separate but related actions, the 
Board is currently in the process of 
reviewing both its regulatory capital and 
equity-risk investment regulations. See 
Board Res. No. 88-1342, 53 FR 51800 
(December 23, 1988) (regulatory capital); 
Board Res. No. 88-1393 (December 22, 
1988) (equity-risk investments). In both 
proposals, the Board is specifically 
requesting comment on whether the 
recent changes affecting Freddie Mac 
preferred stock should affect the 
treatment of the stock under such 
regulations. Under the current equity- 
risk regulation, for example, Freddie 
Mac stock is exempted from the 
definition of “equity security” for 
purposes of calculating an institution's 
aggregate equity-risk investments. See 
12 CFR 563.9-8 (b)(2)(1988). The Board is 

ing comment on whether the 
removal of the restrictions on the 
ownership and transferability of such 





stock now makes it substantially similar 
to other equity securities and whether it 
should now be treated as such for 
purposes of the equity-risk investment 
regulation. The treatment of such stock 
under that regulation may also affect the 
amount of capital that insured 
institutions must hold against such stock 
holdings. The Board anticipates that it 
will complete final action in both of 
these critical areas before the end of 
1989. These actions may provide 
protection against the problems 
addressed by the purchase and sale 
restrictions on Freddie Mac stock. If the 
final regulations adopted in those areas 
fully address the Board's concerns about 
the effects of the potential volatility of 
Freddie Mac stock on institutions that 
fail to meet minimum regulatory capital 
requirements, the Board may take action 
at that time to modify or terminate the 
provisions regarding purchase and sale 
of such stock contained in the final 
regulation adopted today. 

Separate and apart from the 
restrictions applying to those insured 
institutions not meeting their minimum 
capital requirements, the Board believes 
that certain restrictions may be 
appropriate for institutions not currently 
meeting their fully phased-in capital 
requirements as set forth in 12 CFR 
563.13 and 563.14. The Board believes 
that the opportunity for effective 
supervisory input is important before 
such institutions declare dividends or 
take other similar actions as a result of 
any gains on any sale of Freddie Mac 
stock because such actions may 
potentially delay the date institutions 
attain their fully phased-in capital 
requirements. As noted above, the 
Board continues to believe that it is in 
the best interests of insured institutions, 
their depositors, and the FSLIC fund that 
all insured institutions move as quickly 
as is reasonable to reach their fully 
phased-in capital levels. Furthermore, 
given that the gains on the sale of 
Freddie Mac preferred stock are not 
likely to be recurring income, the Board 
believes that such gains should be used 
to augment capital. 

Therefore, the Board has decided to 
retain the requirement that institutions 
not meeting their fully phased-in capital 
requirement that sell shares of Freddie 
Mac preferred stock must exclude the 
gain on the sale of these shares from 
earnings in ing allowable 


adverse consequences on or for an 
institution's financial condition and may 
delay the institution's attainment of its 
fully phased-in capital requirement, the 
same prior approval is required for any 
such action. Cf. Board Res. No. 88-331, 
53 FR 2477 (January 28, 1988) (restriction 
on repurchase of stock of recently 
converted insured institutions). The 
Board contemplates that among the 
factors the PSA will take into account in 
determining whether to approve a 
dividend, stock repurchase plan, or any 
equivalent action based upon proceeds 
from the sale of Freddie Mac stock is 
whether such proceeds reflect the one- 
time-only restrictions on originally 
distributed Freddie Mac stock or from 
gains in the ordinary course of business. 
on the sale of subsequently purchased 
stock. 

The Board has therefore determined 
that the final regulation adopted today 
will help to ensure that institutions that 
are failing their regulatory capital 
requirement buy and sell Freddie Mac 
preferred stock in a manner consistent 
with principles of safety and soundness 
and that adequate supervisory input is 
provided before institutions take certain 
actions as a result of gains from any sale 
of Freddie Mac stock that might 
adversely affect their ability to attain 
their fully phased-in capital 
requirements as expeditiously as 
possible. 

Pursuant to 5 U.S.C. 553{b) and 12 CFR 
508.14, the Board hereby finds that good 
cause exists for making this final rule 
effective january 1, 1989, rather than the 
usual thirty days following publication 
in the Federal Register. The temporary 
rule it replaces expires December 31, 
1988. If the rule were not made effective 
as of January 1, 1989, there would be a 
lapse in the Board's ability to supervise 
institutions with impaired capital. 
Because the final rule is identical to the 
temporary rule that has been in effect 
since July 22, 1988, no delay is necessary 
to allow institutions to become familiar 
with the rule’s provisions. Therefore, 
good cause exists for dispensing with 
the thirty-day delay of effective date. 


Final Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act, 5 U.S.C. 603, the Board is 
providing the following regulatory 
flexibility analysis: 

1. Need for and objectives of the rule. 
These elements are incorporated above 
in “SUPPLEMENTARY INFORMATION”. 

2. Issues raised by comments and 
agency assessment and response. These 
elements are incorporated above in 
“SUPPLEMENTARY INFORMATION”. 

3. Significant alternatives minimizing 
small-entity impact and agency 
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response. The Board has drafted the 
final rule to affect only those insured 
institutions, regardless of size, that 
because of their levels of regulatory 
capital are a matter of particular 
regulatory and supervisory concern. The 
final rule will not have a 
disproportionate impact on smai! 
institutions. 


List of Subjects in 12 CFR Part 563 


Bank deposit insurance, Currency, 
Investments, Reporting and 
recordkeeping requirements, Savings 
and loan associations. 

Accordingly, the Board hereby 
amends Part 563, Subchapter D, Chapter 
V, Title 12, Code of Federal Regulations, 
as set forth below. 


SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 


PART 563—OPERATIONS 


1. The authority citation for Part 563 
continues to read as follows: 


Authority: Sec. 1, 47 Stat. 725, as amended 
(12 U.S.C, 1421 et seg.); sec. 5A, 47 Stat. 727, 
as added by sec. 1, 64 Stat. 256, as amended 
(12 U.S.C. 1425a); sec. 5B, 47 Stat. 727, as 
added by sec. 4, 80 Stat. 824, as amended (12 
U.S.C. 1425b); sec. 17, 47 Stat. 736, as 
amended (12 U.S.C. 1437); sec. 2, 47 Stat. 128, 
as amended (12 U.S.C. 1462); sec. 5, 48 Stat. 
132, as amended (12 U.S.C. 1464); secs. 401- 
407, 48 Stat. 1255-1260, as amended (12 U.S.C. 
1724-1730); sec. 408, 82 Stat. 5, as amended 
(12 U.S.C. 1730a); sec. 1204, 101 Stat. 662 (12 
U.S.C. 3806); Reorg. Plan No. 3 of 1947, 12 FR 
4981, 3 CFR 1943-1948 Comp.., p. 1071. 


2. Amend Part 563 by adding a new 
§ 563.13-3 to read as follows: 


§ 563.13-3 Sale of Federal Home Loan 
Mortgage Corporation Preferred Stock. 

(a) An insured institution that fails to 
satisfy its minimum regulatory capital 
requirement as set forth in §§ 563.13 and 
563.14 of this subchapter, 
notwithstanding any previously granted 
capital forebearances, shall not sell or 
buy Federal Home Loan Mortgage 
Corporation preferred stock except as 
approved by the Principal Supervisory 
Agent or his designee, subject to the 
concurrence of the Office of Regulatory 
Activities. The Principal Supervisory 
Agent or his designee, may impose any 
conditions he deems appropriate in 
granting such approval, subject to the 
concurrence of the Office of Regulatory 
Activities. 

(b) An insured institution that fails to 
satisfy the regulatory capital 
requirement set forth in §§ 563.13 and 
563.14 of this subchapter shall make 
written application to the Principal 
Supervisory Agent for permission to buy 
or sell preferred stock of the Federal 
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Home Loan Mortgage Corporation. The 
written application shall provide the 
Principal Supervisory Agent or his 
designee with sufficient information to 
demonstrate how the proposed sale or 
purchase of such preferred stock will 
affect the overall leve! of risk of the 
institution's portfolio, as well as any 
additional information which the 
institution may deem relevant to 
supervisory review. In evaluating the 
overall risks posed by the sale or 
purchase of preferred stock to the 
institution's portfolio, the Principal 
Supervisory Agent or his designee shall 
consider the purposes for which such 
sale proceeds will be used, the effect of 
investment of the proceeds on the 
composition and quality of the 
institution's asset portfolio, the 
institution's growth plans, the likely 
effect on the institution's liquidity, as 
well as any additional relevant 
information the Principal Supervisory 
Agent or his designee may seek in 
evaluating overall portfolio risk. 

(c} Except as approved by its Principal 
Supervisory Agent or his designee, 
subject to the concurrence of the Office 
of Regulatory Activities, an insured 
institution that fails to satisfy its fully 
phased-in regulatory capital requirement 
as set forth in $§ 563.13 and 563.14 of 
this subchapter, notwithstanding any 
previously granted capital 
forebearances, shall not be permitted to 
declare a dividend, repurchase its own 
stock, or take any equivalent action that 
might impair its ability to attain its fully 
phased-in regulatory capital requirement 
unless it has first subtracted any gain 
realized from the sale of Federal Home 
Loan Mortgage Corporation preferred 
stock from its earnings. 

By the Federal Home Loan Bank Board. 
Nadine Y. Washington, 

Assistant Secretary. 
[FR Doc. 89-232 Filed 1-5--89; 8:45 am] 
BILLING CODE 6720-01-M 


RAILROAD RETIREMENT BOARD 
20 CFR Part 366 


Coliection of Debts by Federal Tax 
Refund Offset 


AGENCY: Railroad Retirement Board. 
ACTION: Temporary rule. 


summary: The Railroad Retirement 
Board (Board) amends its regulations by 
adding Part 366 to establish a procedure 
whereby delinquent debts owed to the 
Board will be referred to the Internal 
Revenue Service for collection by offset 
against Federal income tax refunds. 
These regulations are being issued 


pursuant to 31 U.S.C. 3720A, which 
authorizes Federal agencies to notify the 
Internal Revenue Service of a past-due 
legally enforceable debt for the purpose 
of offsetting the debtor's tax refund. 
These regulations affect taxpayers who 
made an overpayment of taxes and who 
owe a past-due legally enforceable debt 
to the Board resulting from erroneous 
benefit or annuity payments made under 
statutes administered by the Board. 
These regulations apply to refunds 
payable under section 6402 of the 
Internal Revenue Code of 1986 after 
December 31, 1988, and on or before 
January 10, 1994. 

EFFECTIVE DATE: These regulations are 
effective January 6, 1989, and expire 
January 11, 1994. 

ADDRESS: Secretary to the Board, 
Railroad Retirement Board, 844 Rush 
Street, Chicago, Illinois 60611. 

FOR FURTHER INFORMATION CONTACT: 
Michael C. Litt, Bureau of Law, Railroad 
Retirement Board, 844 Rush Street, 
Chicago, Illinois 60611, (312) 751-4929 
(FTS 386-4929). 

SUPPLEMENTARY INFORMATION: Title 31 
U.S.C. 3720A authorizes the Internal 
Revenue Service to reduce a refund of a 
taxpayer's overpayment of tax by the 
amount of any legally enforceable debt 
which is owed to a Federal agency and 
is at least three months overdue. Section 
3720A also requires the agency to give 
taxpayer-debtors at least 60 days notice 
of the agency's intention to use the 
provisions of this section. Under this 
authority, the Board may refer to the 
Internal Revenue Service for collection 
by tax refund offset, from refunds 
otherwise payable, past-due legally 
enforceable debts owed to the Board if: 

(i) The debts are eligible for offset 
pursuant to 31 U.S.C. 3720A, section 
6402(d) of the Internal Revenue Code, 26 
CFR 301.6402-6T, and the agreement 
between the Board, the Internal Revenue 
Service, and the Financial Management 
Service, and 

(ii) The Board provides the 
information required by the agreement 
for each debt. This temporary rule and 
the agreement set forth terms under 
which the Board is identified by the 
Commissioner of Internal Revenue as 
eligible to participate in the tax refund 
offset program for each calendar year. 

In order to participate in the Federal 
Tax Refund Offset Program in calendar 
year 1989, the Board must promulgate 
regulations that are effective upon 
publication. 

The Board has determined that this is 
not a major rule under Executive Order 
12291. Therefore, no regulatory impact 
analysis is required. There are no 
information collections associated with 
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this proposed rule within the meaning of 
the Paperwork Reduction Act of 1980. 


List of Subjects in 20 CFR Part 366 


Income taxes, Railroad retirement, 
Railroad unemployment insurance. 


For the reasons set out in the 
preamble, Title 20, Chapter H, 
Subchapter F of the Code of Federal 
Regulations, is amended by adding 
thereto a new Part 366 to read as follows 
(This regulation will expire January 11, 
1994): 


PART 366—COLLECTION OF DEBTS 
BY FEDERAL TAX REFUND OFFSET 


Sec. 

366.1 Notification to Internal Revenue 
Service. 

366.2 Past-due legally enforceable debt. 

366.3 Reasonable attempt to notify. 

366.4 Notification to debtor. 

366.5 Consideration of evidence. 

366.6 Change in notification to Internal 
Revenue Service. 

366.7 Sunset provision. 

Authority: 45 U.S.C. 231f{b)(5); 31 U.S.C. 
3720A. 


§ 366.1 Notification to internal Revenue 
Service. 


Upon entering into an agreement with 
the Internal Revenue Service and the 
Financial Management Service with 
regard to its participation in the tax 
refund offset program, the Board may 
notify the Internal Revenue Service, 
pursuant to the terms of such agreement, 
of past-due legally enforceable debts 
owed to the Board that are to be 
collected by tax refund offset. The 
Board's notification to the Internal 
Revenue Service will be as prescribed 
by the Internal Revenue Service in 
regard to information included and 
format, and will be made by such dates 
as prescribed by the Internal Revenue 
Service. The Board will provide the 
Internal Revenue Service with a toll-free 
or collect telephone number which the 
Internal Revenue Service may furnish to 
individuals whose refunds have been 
offset for use in obtaining information 
from the Board concerning the offset. 


§ 366.2 Past-due legally enforceable debt. 

A past-due legally enforceable debt 
which may be referred to the Internal 
Revenue Service is a debt: 

(a) Which resulted from erroneous 
benefit or annuity payments made under 
the Railroad Unemployment Insurance 
Act or the Railroad Retirement Act or 
any other statute administered by the 
Board; 

(b) Which is an obligation of a debtor 
who is a natural person; 





(c) Which, except in the case of a 
judgment debt, has been delinquent at 
least three months but not more than ten 
years at the time the offset is made; 

(d) Which is at least $25.00; 

(e) With respect to which the 
individual's rights described in Part 260 
or Part 320 of this chapter or the 
applicable law regarding 
reconsideration, waiver, and appeal, 
have been exhausted; 

(f) With respect to which either: 

(1) The Board's records do not contain 
evidence that the person owing the debt 
(or his or her spouse) has filed for 
bankruptcy under Title 11 of the United 
States Code; or 

(2) The Board can clearly establish at 
the time of the referral that the 
automatic stay under section 362 of the 
Bankruptcy Code has been lifted or is no 
longer in effect with respect to the 
person owing the debt or his or her 
spouse, and the debt was not discharged 
in the bankruptcy proceeding; 

(g) Which cannot currently be 
collected pursuant to the salary offset 
provisions of 5 U.S.C. 5514{a)(1); 

(h) Which is not eligible for 
administrative offset under 31 U.S.C. 
3716(a) by reason of 31 U.S.C. 3716({c)(2), 
or cannot currently be collected by 
administrative offset under 31 U.S.C. 
3716(a) by the Board against amounts 
payable to the debtor by the Board; 

(i) Which cannot currently be 
collected by administrative offset under 
§ 255.6 or § 340.6 of this chapter against 
amounts payable to the debtor under 
any statute administered by the Board; 

(j) With respect to which the Board 
has notified, or has made a reasonable 
attempt to notify, the individual that the 
debt is past due, and that unless the 
debtor repays the debt within 60 days, 
will be referred to the Internal Revenue 
Service for offset against any 
overpayment of tax; and 

(k) With respect to which the Board 
has given the debtor at least 60 days 
from the date of the notification required 
in paragraph (j) of this section to present 
evidence that all or part of the debt is 
not past due or legally enforceable, has 
considered evidence, if any, presented 
by such individual, and has determined 
that an amount of such debt is past due 
and legally enforceable. 


§ 366.3 Reasonable attempt to notify. 

In order to constitute a reasonable 
attempt to notify the debtor the Board 
must have used a mailing address for 
the debtor obtained from the Internal 
Revenue Service ant to section 
6103 (m)(2) or (m)(4) of the Internal 

enue within a period of one 
year preceding the attempt to notify the 
debtor, whether or not the Board has 


used any other address maintained by 
the Board for the debtor. 


§ 366.4 Notification to debtor. 


The notification provided by the 
Board to the debtor will inform the 
debtor how he or she may present 
evidence to the Board that all or part of 
the debt is not past due or legally 
enforceable. 


§ 366.5 Consideration of evidence. 


Evidence submitted by the debtor will 
be considered only by officials or 
employees of the Board and a 
determination that an amount of such 
debt is past-due and legally enforceable 
will be made only by such officials or 
employees. 


§ 366.6 Change in notification to Internal 
Revenue Service. 

If, after submitting to the Internal 
Revenue Service notification of liability 
for a debt, the Board: 

(a) Determines that an error has been 
made with respect to the information 
contained in the notification, 

(b) Receives a payment or credits a 
payment to the account of the debtor 
named in the notification that reduces 
the amount of the debt referred to the 
Internal Revenue Service for offset, or 

(c) Receives notification that the 
individual owing the debt has filed for 
bankruptcy under Title 11 of the United 
States Code or has been adjudicated 
bankrupt and the debt has been 
discharged, the Board will promptly 
notify the Internal Revenue Service. 
However, the Board will make no 
notification to the Internal Revenue 
Service to increase the amount of a debt 
owed by a debtor named in the Board's 
original notification to the Internal 
Revenue Service. If the amount of a debt 
is reduced after referral by the Board 
and offset by the Internal Revenue 
Service, the Board will refund to the 
debtor any excess amount and will 
promptly notify the Internal Revenue 
Service of any refund made by the 
Board. 


§ 366.7 Sunset provision. 

This section applies to refunds 
payable under section 6402 of the 
Internal Revenue Code after December 
31, 1988, and on or before January 10, 
1994. 

Dated: December 28, 1988. 

By Authority of the Board. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 89-208 Filed 1-5-89; 8:45 am] 
BILLING CODE 7905-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 103 and 165 
[Docket No. 82N-0319] 


Nonalcoholic Beverages: Repeal of 
Soda Water Standard of identity; 
Amendment of Bottied Water Quality 
Standard 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is repealing the 
standard of identity for soda water and 
amending the standard of quality for 
bottled water to delete the reference to 
the soda water standard. The standard 
of identity is being repealed because 
some provisions of the standard are 
being adequately dealt with by other 
regulations, while other provisions are 
no longer necessary. 


DATES: Effective February 7, 1989. 
Compliance may begin March 7, 1989. 
Written objections and requests for a 
hearing by February 6, 1989. 

ADDRESS: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
James F. Lin, Center for Food Safety and 
Applied Nutrition (HFF-414), Food and 
Drug Administration, 200 C Street SW., 
Washington, DC 20204, 202-485-0122. 


SUPPLEMENTARY INFORMATION: 
I. The Proposal 


In the Federal Register of May 20, 1987 
(52 FR 18922), FDA published a proposal 
to repeal the standard of identity for 
soda water (21 CFR 165.175) and to 
amend the standard of quality for 
bottled water (21 CFR 103.35) by 
deleting the reference to the soda water 
standard. 

Interested persons were given until 
July 20, 1987, to comment on the 
proposal. Four letters, each containing 
one or more comments, were received in 
response to the propusal. One comment 
from the National Soft Drink 
Association supported the proposal, and 
the other comments, from the 
International Bottled Water Association 
(IBWA), from a consumer group, and 
from a company representative, either 
opposed the proposal or suggested 
changes to the proposal. A discussion of 
the comments and the agency’s 
responses follow. 
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Il. Comments 


1. IBWA initially opposed the 
proposed change in § 103.35 to exclude 
any form of carbonated water from the 
definition Sana water. IBWA 
maintaine t the proposed change 
would eliminate entaaliontes for 
distinguishing between carbonated soda 

and carbonated bottled 


water. In an addendum to their 
comment, IBWA suggested that § 103.35 
be amended to include definitions for 
carbonated spring water, artesian water, 
and mineral water as a means of 
distinguishing various bottled waters. 
IBWA stated that inclusion of these 
definitions in the standard of quality 
would respond to IBWA’s concern about 
the repeal of the standard for soda 
water. IBWA also filed a citizen petition 
(Docket No. 88P-0030/CP) to amend the 
standard of quality for bottled water 

($ 103,35) and the current good 
manufacturing practice (CGMP) 
regulations for bottled water in Part 129 
(21 CFR Part 129) to, among other things, 
include these and other definitions for 
types of bottled waters. 

The agency does not believe it 
necessary to include definitions for 
bottled waters from various water 
sources and produced by different 
treatments in the standard of quality for 
bottled water at this time. Section 403 of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 343) provides that a food 
will be deemed to be misbranded if its 
labeling is false or misleading in any 
particular. Accordingly, if a 
manufacturer decides to provide 
information in the labeling regarding the 
source of the water or special treatment 
that the water has received, such 
information must be truthful, factual, 
and not misleading in any respect. For 
example, a product labeled “carbonated 
spring water” would have to have been 
obtained from a spring and had 
carbonation added in some form. FDA 
concludes that existing statutory 
authority is sufficient to provide for 
regulatory action in instances where 
false and misleading statements 
concerning the source or treatment of 
the bottled water are made, and that it 
is not necessary to include specific 
statements to this effect in § 103.35. 

With respect to IBWA’s suggested 
definition for mineral water, FDA 
believes that it would be more 
appropriate to consider the merits of this 


acts on the IBWA petition to amend the 
standard of quality and the CGMP 
regulations for bottled water. In 
particular, the agency believes that the 
minimum levels for minerals in mineral 


water that are suggested by the IBWA 
petition should be offered for comment 
before adoption. 

To clarify the intent of the 
that the agency is making in § 103.35, 
FDA has revised the language amending 
21 CFR 103.35{a)(1) to state that the 
standard does not include “any type of 
soft drink commonly known as soda 
water, which is made by absorbing 
carbon dioxide in potable water.” The 
agency believes that this revised 
language will minimize confusion 
concerning carbonated bottled waters 
that are exempt from the provisions of 
the standard of quality for bottled water 
(21 CFR 103.35). 

2. One comment supporting retention 
of the soda water standard suggested 
that the description of soda water in the 
standard is outdated and needs to be 
either deleted or modified because it 
fails to define terms such as “seltzer,” 
“sparkling mineral -water,” “carbonated 
mineral water,” and “club soda.” The 
comment expressed the opinion that, in 
the absence of such definitions, 
consumers will not be able to 
distinguish among product types. 

The agency agrees that the various 
types of carbonated beverages may be 
confusing to some consumers. However, 
the agency does not believe that it is 
necessary to have a standard of identity 
to eliminate this confusion. The repeal 
of the soda water standard makes soda 
water products nonstandardized food 
that may contain any safe and suitable 
ingredient. All ingredients used in these 
beverages will have to be declared on 
the label in accordance with 21 CFR 
101.4. Thus, consumers will be able to 
differentiate among various products on 
the basis of product composition. 

3. One comment suggested that, if 
FDA establishes a prior sanction for 
caffeine in soft drinks (proposal—May 
20, 1987; 52 FR 18923), the agency should 
retain the soda water standard and 
make caffeine an optional ingredient to 
encourage the soft drink industry to 
continue providing caffeine-free colas 
and other carbonated beverages. 

FDA believes that retention of the 
soda water standard is unnecessary to 
continued marketing of caffeine-free 
beverages, and that action 
regarding the prior sanction of caffeine 
will not affect a manufacturer’s ability 
to market such products. 

The agency points out that, with the 
repeal of the standard of identity for 
soda water, manufacturers will be free 
to produce any cola or pepper beverage 
without added caffeine, irrespective of 
agency action regarding the prior 
sanction of caffeine. The agency 
believes that, as long as there is a 


market for caffeine-free carbonated 
beverages, the soft drink industry will 
produce such products. When soda 
water beverages are made with added 
caffeine, manufacturers will be required 
to declare the presence of the added 
caffeine in accordance with the labeling 
regulations in 21 CFR Part 101, as well 
as the presence of other ingredients 
used in these products in accordance 
with the law. 

Accordingly, after review of all 
comments received, FDA concludes that 
the soda water standard is no longer 
needed and is repealing 21 CFR Part 165. 


III. Related Action 


On October 21, 1980 (45 FR 69816), 
FDA proposed to amend the standard of 
identity for soda water to: (1) Designate 
kola nut extract, rather than caffeine, as 
the mandatory ingredient in “cola” and 
“pepper” beverages; (2) provide for 
caffeine-free “cola” or “pepper” soda 
water beverages under the standard of 
identity; and (3) continue to permit the 
use of added caffeine in these beverages 
as an optional ingredient. Because FDA 
is repealing the soda water standard (21 
CFR Part 165), the October 21, 1980, 
proposed amendment of the soda water 
standard is hereby withdrawn. 


IV. Regulatory Flexibility Act 


In accordance with the Regulatory 
Flexibility Act, the agency previously 
considered the potential effects that this 
rule would have on small entities, 
including small businesses. In 
accordance with section 605{b)} of the 
Regulatory Flexibility Act, the agency 
has determined that no significant 
impact on a substantial number of small 
entities would derive from this action. 
FDA has not received any new 
information or comments that would 
alter its previous determination. 

V. Objections 

Any person who will be adversely 
affected by this regulation may at any 
time on or before February 6, 1989, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include:a detailed description and 





analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shal] constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects 
21 CFR Part 103 


Beverages, Bottled water, Food grades 
and standards. 


21 CFR Part 165 


Beverages, Food grades and 
standards. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, Parts 103 and 165 are 
amended as follows: 


PART 103—QUALITY STANDARDS 
FOR FOODS WITH NO IDENTITY 
STANDARDS 


1. The authority citation for 21 CFR 
Part 103 is revised to read as follows: 


Authority: Secs..401, 403, 701, 52 Stat. 1046- 
1048 as amended, 1055-1056 as amended by 
70 Stat. 919 and 72 Stat. 948 (21 U.S.C. 341, 
343, 371); 21 CFR 5.10. 


2. Section 103.35 is amended in 
paragraph (a)(1) by revising the second 
sentence to read as follows: 


§ 103.35 Bottied water. 

(a) eee 

(1) * * * Bottled water does not 
include mineral water or any type of soft 
drink commonly known as soda water, 
which is made by absorbing carbon 
dioxide in potable water. 


* * 7 * * 


PART 165—{REMOVED] 


3. Part 165—Nonalcoholic Beverages, 
consisting of Subpart A which is 
reserved and Subpart B which consists 
of § 165.175 Soda water, is removed. 

Dated: December 19, 1988. 

John M. Taylor, 

Associate Commissioner for Regulatory 
Affairs. 

[FR Doc. 89-183 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 522 


impiantation or Injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Fenprostalene 
Solution 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Syntex 
Agribusiness, Inc., providing for use of 
fenprostalene solution in sows and gilts 
for the induction of parturition. 
EFFECTIVE DATE: January 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HF V-128), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317. 
SUPPLEMENTARY INFORMATION: Syntex 
Agribusiness, Inc., 3401 Hillview Ave., 
Palo Alto, CA 94304, has filed NADA 
138-903, providing for subcutaneous use 
of Porcilene® (fenprostalene) solution 
for the induction of parturition in sows 
and gilts pregnant at least 112 days.. The 
firm currently has approval for use of 
fenprostalene solution in feedlot heifers 
to induce abortion when pregnant 150 
days or less and in beef or nonlactating 
dairy cattle for estrus synchronization. 
The NADA is approved and 21 CFR 
522.914 (a) and (e) are amended to reflect 
the approval. The basis of approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2){ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness. data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above} between 9'a.m. and 4 
p.m., Monday through Friday. 


List of Subjects in 21 CFR: Part 522 
Animal drugs. 
Therefore, under the Federal Food, 
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Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


1. The authority citation for 21 CFR 
Part 522 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b({i)); 21 CFR 5.10 and 5.83. 


2. Section 522.914 is amended by 
revising paragraph (a), by redesignating 
existing paragraphs (e) (1), (2), and (3) as 
paragraphs (e)(1) (i), (ii), and (iii), 
respectively, by revising the headings 
for redesignated paragraph (e)(1)(i) and 
by adding paragraph (e)(2) to read as 
follows: 


§ 522.914 Fenprostalene solution. 

(a) Specifications—({1) Cattle. Each 
milliliter of sterile solution contains 0.5 
milligram of fenprostalene. 

(2) Swine. Each milliliter of sterile 
solution contains 0.25 milligram of 
fenprostalene. 

(e) Conditions of use—(1) Cattle—{i) 
Amount. * * * 

(2) Swine—(i) Amount. 0.25 milligram 
(1 milliliter) subcutaneously once per 
animal. 

(ii) Indications for use. For sows and 
gilts pregnant at least 112 days for the 
induction of parturition. 

(iii) Limitations. Subcutaneous use in 
swine only. Federal law restricts this 
drug to use by or on the order of a 
licensed veterinarian. 

Dated: December 23, 1988. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 89-182 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-M 


EEE 
DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 301 

{T.D. 8239] 


Procedure and Administration; 
Reduction of Tax Overpayments by 
Amount of Past-Due Legaily 
Enforceable Debt Owed to Federal 
Agency 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Temporary regulations. 
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summMaRY: This document contains 
temporary regulations which further 
amend temporary regulations that were 
published in the Federal Register on 
September 30, 1985, and were amended 
on May 13, 1987, relating to the 
reduction of a taxpayer's overpayment 
{e., tax refund) by the amount of any 
past-due legally enforceable debt owed 
to a Federal agency and referred by that 
agency to the Internal Revenue Service 
for offset. The text of the temporary 
regulations set forth in this document 
also serves as the text of the proposed 
regulations cross-referenced in the 
notice of proposed rulemaking in the 
Proposed Rules section of this issue of 
the Federal Register. The regulations 
affect any taxpayer who owes a past- 
due legally enforceable debt to any 
Federal agency identified as eligible to 
participate in the tax refund offset 
program by the Commissioner of 
Internal Revenue and who has made an 
overpayment of taxes, and such Federal 
agency to which the past-due legally 
enforceable debt is owed. 


EFFECTIVE DATES: The regulations apply 
to refunds payable under section 6402 of 
the Internal Revenue Code of 1986 after 
December 31, 1985 and on or before 
January 10, 1994. However, if legislation 
is enacted extending the tax refund 
offset program beyond January 10, 1994, 
the regulations apply to refunds payable 
through the date to which such 
legislation extends the program. In such 
a case, the Service will publish notice 
confirming the extension of these 
regulations. 


FOR FURTHER INFORMATION CONTACT: 
Sharon L. Hall, 202-566-4811 (not a toll- 
free call). 


SUPPLEMENTARY INFORMATION: 
Background 


On September 30, 1985, temporary 
regulations under section 6402 (d) and 
(e) of the Internal Revenue Code of 1954, 
and section 3720A of subchapter II of 
chapter 37 of Title 31, United States 
Code were published in the Federal 
Register (50 FR 39713, Sept. 30, 1985). 
Those regulations were amended on 
May 13, 1987 (52 FR 17949, May 13, 
1987). The effective date of section 
6402(d) was extended by section 9402 of 
the Omnibus Budget Reconciliation Act 
of 1987 (Pub. L. 100-203, 101 Stat. 1330- 
376) and further extended by section 701 
of the Family Support Act of 1988 (Pub. 
L. 100-485, 102 Stat. 2425). This 
document amends those temporary 
regulations, which provided guidance 
concerning which debts qualify for 
referral to the Service for the Federal 
tax refund offset program and 


concerning procedures relating to 
operation of the program. 


In General 


Section 6402(d) of the Internal 
Revenue Code requires the Internal 
Revenue Service (a) to reduce the 
amount of any overpayment (i.e., tax 
refund) otherwise payable to a taxpayer 
by the amount of any past-due legally 
enforceable debt owed to a Federal 
agency of which the Service has been 
notified, (b) to pay the amount of the 
reduction to the agency to which the 
debt is owed, and (c) to notify the 
taxpayer that the overpayment has been 
reduced. 

The temporary regulations require 
that a Federal agency submit a 
notification of a taxpayer's liability for 
past-due legally enforceable debt to the 
Service on magnetic tape by December 1 
of each year. The regulations are 
amended to require the notification to 
be submitted to the Service by a date 
specified in a revenue procedure. Since 
the date by which notification must be 
submitted each year is subject to 
change, it was determined that 
providing the date by revenue procedure 
would allow a flexibility in 
administeri e 

The seatdofiens retianded to 
provide that the amount that is 
transmitted to each Federal agency is 
reduced by a fee for each offset. 

The effective date of the regulations is 
amended to provide that the regulations 
are effective for refunds payable after 
December 31, 1985, and on or before 
January 10, 1994. However, if legislation 
extending the tax refund offset program 
beyond January 10, 1994, is enacted, the 
regulations are effective for refunds 
payable through the date to which such 
legislation extends the program. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291 and, 
therefore, a Regulatory Impact Analysis 
is not required. A general notice of 
proposed rulemaking is not required by 
5 U.S.C. 553 for temporary regulations. 
Accordingly, these temporary 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 


Drafting Information 


The principal author of these 
regulations is Sharon L. Hall, Office of 
Assistant Chief Counsel (Income Tax 
and Accounting), Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
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in developing the regulations on matters 
of both substance and style. 


List of Subjects in 26 CFR Part 301 


Administrative practice and 
procedure, Bankrupicy, Courts, Crime, 
Employment taxes, Estate taxes, Gift 
taxes, Income taxes, Investigations, Law 
enforcement, Penalties, Pensions, 
Statistics, Taxes, Disclosure of 
information, Filing requirements. 


Amendments to the Regulations 


The amendments to 26 CFR Part 301 
are as follows: 

PART 301—[AMENDED] 

Paragraph 1. The authority for Part 301 
continues to read as follows: 

Authority: 26 U.S.C. 7805. * * * Section 
301.6402-6T also issued under 31 U.S.C. 
3720A. 

Par. 2. Section 301.6402-6T is 
amended as follows: 

1. In paragraph (b), the first sentence 
of the concluding language that follows 
paragraph (b)(8) is revised to read as set 
forth below. 

2. In paragraph {c) (1), the 
introductory language that precedes 
paragraph (c)(1)(i) is revised to read as 
set forth below. 

3. Paragraphs (i) and (k) are revised to 
read as set forth below. 


§ 301.6402-6T Offset of past-due legally 
enforceable debt against overpayment. 
‘emporary) 


* * * * * 


(b) ** 

For purposes of this paragraph, in 
order to make a reasonable attempt to 
notify the taxpayer the agency must use 
such address information as may be 
obtainable from the Service pursuant to 
section 6103 (m)(2), (m)(4) or (m)(5) of 
the Code. * * * 

(c) Time and content of notification of 
liability for past-due legally enforceable 
debt. (1) A Federal agency must submit 
a notification of a taxpayer's liability for 
past-due legally enforceable debt to the 
Service on magnetic tape by such date 
as shall be specified in a Revenue 
Procedure each year. Such notification 
must contain— 


* * * * * 


(i) Fees. Refund offset fees in amounts 
determined to be sufficient to reimburse 
the Department of the Treasury for the 
full cost of the refund offset procedure 
prescribed by this section shall be 
deducted from amounts collected prior 
to disposition of such amounts as 
described in paragraph (h) of this 
section. The fees shall be deposited in 
the United States Treasury and credited 
to the appropriation accounts which 
bore all or part of the costs involved in 





administering the refund offset 
procedures. 

(k) Effective date. This section applies 
to refunds payable under section 6402 of 
the Internal Revenue Code after 
December 31, 1985, and on or before 
January 10, 1994. However, if legislation 
is enacted extending the tax refund 
offset program beyond January 10, 1994, 
this section applies to refunds payable 
through the date to which such 
legislation extends the program. 

There is need for immediate guidance 
with respect to the provisions contained 
in this Treasury decision. For this 
reason, it is found impractical to issue 
this Treasury decision with notice and 
public procedure under subsection (b) of 
section 553 of Title 5 of the United 
States Code or subject to the effective 
date limitation of subsection (d) of that 
section. 

Lawrence B. Gibbs, 
Commissioner of Internal Revenue. 

Approved: December 22, 1988. 

Dennis E. Ross, 
Acting Assistant Secretary of the Treasury. 
[FR Doc. 89-243 Filed 1-3-89; 2:39 pm] 


[U-942-09-4214-10; U-57025} 
Withdrawal of Public Land for 
Tabernacie Hill Lava Field, UT 


AGENCY: Bureau of Land Management, 
Interior. 


action: Public land order. 


SUMMARY: This order withdraws 3,512.03 


acres of public land from surface entry 
and mining for a period of 20 years for 
the Bureau of Land Management to 
protect the Tabernacle Hill Lava Field. 
The land has been and remains open to 
mineral leasing. 

EFFECTIVE DATE: January 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Michael L. Barnes, Lands and Mining 
Claims Adjudication Section, Uiah State 
Office, 324 South State, Suite 301, Salt 
Lake City, UT 84111, 801-524-4036. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. Subject to valid existing rights, the 
following described public lands are 


hereby withdrawn from settlement, sale, 
location, or entry under the general land 
laws, including the.United States mining 
laws (30 U.S.C. Ch. 2) but not from 
ieasing under the mineral leasing laws, 
to protect the volcanic features: 

Salt Lake Meridian 

T. 22S., R.6 W., 

Sec. 3, lots 4 and 15, SW'‘4NW%, W'*SE% 
NW, SW%, and SW%4SE%; 

Sec. 4, lots 1 and 2, S'%N%, and S%; 

Sec. 5, S4S%SW%, E%SE%, EXW% 
SE%, and SW%SW%SE%:; 

Sec. 7, EZE%E%; 

Sec. 8, All; 

Sec. 9, All; 

Sec. 10, W4%2NE%, W%%, NW%NE%SE%, 
N%*NW‘4SE%, SW%4 NWSE, and 
W*W*SWiSEX; 

Sec. 15, W4%2NE“NW %, WANW%, and 
SE“NW %:; 

Sec. 17, N¥z, E4SE%, EX NW 4SE%, and 
NE%“SW%SE%; 

Sec. 20, EZ NE%NE%:; 

Sec. 21, NW%NW%. 

The area described contains 3,512.03 acres 

in Millard County. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the land under lease, license, or permit, 
or governing the disposal of their 
mineral or vegetative resources other 
than those under the mining law. 

3. This withdrawal will expire 20 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to section 204(f) of the Federal 
Land Policy and Management Act of 
1976, 43 U.S.C. 1714(f), the Secretary 
determines that the withdrawal shall be 
extended. 

J. Steven Griles, 

Assistant Secretary of the Interior. 
December 22, 1988. 

[FR Doc. 89-201 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-DQ-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 1 


{Gen. Docket No. 87-570; FCC 88-350] 
Administrative Practice and 
Procedure; Federal Claims Collection 
AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 


SUMMARY: The Commission has adopted 
specific procedures implementing the 
Debt Collection Act of 1982 and related 
statutory provisions. These procedures 
will be used for expediting the collection 
of debts owed to the United States 
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Government. Specifically, the rules 
address the use of administrative and 
salary offsets; the reporting of 
delinquent individual debtors to 
consumer reporting agencies; the 
assessment of interest, penalties, 
administrative charges, and other 
sanctions against delinquent debtors; 
the issuance of contracts to private 
collection services for the recovery of 
money owed to the United States; and 
the procedures to be followed in 
referring delinquent debts to the 
Department of Treasury for collection 
by offsets against tax refunds owed to 
the particular debtor. Delinquent 
monetary forfeitures will not be 
collected under these adopted 
procedures until all the procedures for 
the enforcement and collection of 
forfeitures specified in the 
Communications Act are exhausted. 


EFFECTIVE DATE: February 6, 1989. 


ADDRESS: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Magalie Salas, (202) 254-6530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, FCC 88-350, adopted 
October 28, 1988, and released 
December 23, 1988. The complete text of 
this decision may be purchased from the 
Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037. 


Summary of Report and Order 


1. On December 24, 1987, the 
Commission published in the Federal 
Register a notice of proposed 
rulemaking requesting comments on its 
proposed rules to implement the Debt 
Collection Act of 1982 and section 
2653(a)(1) of the Deficit Reduction Act of 
1984 (52 FR 48725). The only comments 
received in this proceeding were filed by 
Northwestern Indiana Telephone 
Company (NITCO). 

NITCO suggested that the proposed 
rules be clarified to indicate that, with 
respect to the collection of monetary 
forfeitures imposed by the Commission, 
the proposed debt collection procedures 
will be invoked only after the judicial 
review proceedings prescribed in 
sections 503 and 504 of the 
Communications Act have become final. 

2. The Report and Order clarifies that 
the Commission must adhere to the 
statutory procedures for forfeitures in 
the Communications Act before 
invoking debt collection procedures 
under the adopted rules. While it is clear 
that the Debt Collection Act was 
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designed for the collection of monetary 
forfeitures, the related uniform 
standards issued by the Department of 
Justice and the General Accounting 
Office prescribe that laws and 
regulations that are specifically 
applicable to claims collection activities 
of a particular agency take precedence 
over the procedures set forth by the 
Debt Collection Act. Thus, because 
sections 503 and 504 of the 
Communications Act delineate specific 
procedures for the collection of 
forfeitures imposed by the Commission, 
those procedures must be followed 
before considering other procedures 
adopted in this proceeding. Proposed 
rule 1.1905 has been clarified in order to 
address this matter. 

3. The final rules adopted herein have 
been analyzed pursuant to the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511). In this connection, we find 
that the rules prescribe no new modified 
forms to be submitted by the public. 

4. Accordingly, it is ordered that the 
Rules and Regulations of the Federal 
Communications Commission are 
‘amended in the manner indicated 
attached to this Order. These ruies will 
become effective February 6, 1989. 
Donna R. Searcy, 

Secretary. 


List of Subjects in 47 CFR Part 1 


Collection of claims owed the United 
States. 


Final Rules 


Part 1 [Practice and Procedure] of 
Chapter 1 of Title 47 of the Code of 
Federal Regulations is amended by 
adding a new Subpart O as follows: 


PART 1—[AMENDED] 


1. Subpart O is added to read as 
follows: 


Subpart O—Collection of Claims Owed the 
United States 


General Provisions 


Definitions. 
Exceptions. 
Use of procedures. 
Conformance to law and regulations. 
Other procedures; collection of 
forfeiture penalties. 
1.1966 Informal action. 
1.1907 Return of property. 
1.1908 Omissions not a defense. 


Administrative Offset—Consumer Reporting 
Agencies—Contracting for Collection 


1.1911 Demand for payment. 

1.1912 Collection by administrative offset. 

1.1913 Administrative offset against 
amounts payable from Civil Retirement 
and Disability Fund. 

1.1914 Collection in installments. 


1.1915 Exploration of compromise. 

2 — ne or terminating collection 
action. 

—. — to the cas ete of Justice 

the General Accounting Offi 

% 1918 Use of consumer reporting agencies. 

1.1919 Contracting for collection services. 

Salary Offset 

1.1925 Purpose. 

1.1926 Scope. 

1.1927 Notification. 

1.1928 Hearing. 

1.1929 Deduction from pa 

1.1930 Liquidation from fi final check or 
recovery from other payment. 

1.1931 Non-waiver of rights by payments. 

1.1932 Refunds. 

1.1933 Interest, penalties and administrative 
costs. 

1.1934 Recovery when paying agency is not 
creditor agency. 

1.1935 Obtaining the services of a hearing 
official. 


Interest, Penalties, Administrative Costs and 
Other Sanctions. 

1.1940 Assessment. 

1.1941 Exemptions. 

1.1942 Other sanctions. 


Cooperation With the Internal Revenue 
Service 


1.1950 Reporting discharged debts to the 
Internal Revenue Service. 
1.1951 Offset against tax refunds. 


General Provisions Concerning Interagency 
Requests 


1.1952 Interagency requests. 

Authority: 31 U.S.C. 3701; 31 U.S.C. 3711 et 
seq.; 5 U.S.C. 5514; 4 CFR Parts 101-105; 5 
CFR Part 550. 


Subpart O—Collection of Claims Owed 
the United States 


General Provisions 


§ 1.1901 Definitions. 

(a) The term “administrative offset” 
means withholding money payable by 
the United States Government to, or 
held by the Government for, a person to 
satisfy a debt the person owes the 
Government. 

(b) The term “agency” means the 
Federal Communications Commission 
(Commission) or any other agency of the 
U.S. Government as defined by section 
105 of title 5 U.S.C., the U.S. Postal 
Service, the U.S. Postal Rate 
Commission, a military department as 
defined by section 102 of title 5 U.S.C., 
an agency or court of the judicial 
branch, or and an agency of the 
legislative branch, including the U.S. 
Senate and the U.S. House of 
Representatives. 

(c) The term “agency head” means the 
Chairman of the Federal 
Communications Commission. 

(d) The terms “appropriate agency 
official” or “designee” means the 


Managing Director of the Commission or 
—_ other official as a be named by 
the Managing Directo 

(e) The terms “claim” and “debt” are 
deemed synonymous and 
interchangeable. They refer to an 
amount of money or property which has 
been determined by an appropriate 
agency official to be owed to the United 
States from any person, organization, or 
entity, except another federal agency. 
They include amounts owing to the 
United States on account of loans 
insured or guaranteed by the United 
States and all other amounts due the 
United States from fees, leases, rents, 
royalties, services, sales of real or 
personal property, overpayments, fines, 
penalties, damages, interest, taxes, and 
forfeitures (except those arising under 
the Uniform Code of Military Justice), 
and other similar sources. 

(f) The term “creditor agency” means 
the agency to which the debt is owed. 

(g) The term “delinquent” means a 
claim or debt which has not been paid 
by the date specified in the agency's 
written notification or applicable 
contractual agreement, unless other 
satisfactory payment arrangements have 
been made by that date, or, at any time 
thereafter, the debtor has failed to 
satisfy an obligation under a payment 
agreement with the agency. 

(h) The term “disposable pay” means 
that part of current basic pay, special 
pay, incentive pay, retired pay, retainer 
pay, or in the case of an employee not 
entitled to basic pay, other authorized 
pay remaining after the deduction of any 
amount required by law to be withheld. 
Agencies must exclude deductions 
described in 5 CFR 581.105 (b) through 
(f) to determine disposable pay subject 
to salary offset. 

(i) The term “employee” means a 
current employee of the Commission or 
of another agency, including a current 
member of the Armed Forces or a 
Reserve of the Armed Forces (Reserve). 

(j) The term “FCCS” means the 
Federal Claims Collection Standards 
jointly published by the Justice 
Department and the General Accounting 
Office at 4 CFR Parts 101-105. 

(k) The term “paying agency” means 
the agency employing the individual and 
authorizing the payment of his or her 
current pay. 

(1) The term “referral for litigation” 
means referral to the Department of 
Justice for appropriate legal proceedings 
except where the Commission has the 
statutory authority to handle the 
litigation itself. 

(m) The term “salary offset” means an 
administrative offset to collect a debt 
under 5 U.S.C. 5514 by deduction(s) at 





one or more officially established pay 
intervals from the current pay account 
of an employee without his or her 
consent. 

(n) The term “waiver” means the 
cancellation, remission, forgiveness, or 
non-recovery of a debt allegedly owed 
by an employee to an agency as 
permitted or required by 5 U.S.C. 5584, 
10 U.S.C. 2774, or 32 U.S.C 710, 5 U.S.C. 
8346(b), or any other law. 


§ 1.1902 Exceptions. 

(a) Claims arising from the audit of 

rtation accounts pursuant to 31 

U.S.C. 3726 shall be determined, 
collected, compromised, terminated or 
settled in accordance with regulations 
published under the authority of 31 
U.S.C. 3726 (see 41 CFR Part 101-41). 

(b) Claims arising out of acquisition 
contracts subject to the Federal 
Acquisition Regulations (FAR) shall be 
determined, collected, compromised, 
terminated, or settled in accordance 
with those regulations. (See 48 CFR Part 
32). If not otherwise provided for in the 
FAR system, contract claims that have 
been the subject of a contracting 
officer's final decision in accordance 
with section 6{a) of the Contract 
Disputes Act of 1978 (41 U.S.C. 605{a)), 
may be determined, collected, 
compromised, terminated or settled 
under the provisions of this regulation, 
except that no additional review of the 
debt shall be granted beyond that 
provided by the contracting officer in 
accordance with the provisions of 
section 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605), and the amount of 
any interest, administrative charge, or 
penalty ch: shall be subject to the 
limitations, if any, contained in the 
contract out of which the claim arose. 

(c) Claims based in whole or in part 
on conduct in violation of the antitrust 
laws, or in regard to which there is an 
indication of fraud, the presentation of a 
false claim, or a misrepresentation on 
the part of the debtor or any other party 
having an interest in the claim, shall be 
referred to the Department of Justice 
(DOJ) as only the DOJ has authority to 
compromise, suspend, or terminate 
collection action on such claims. 

(d) Tax claims are also excluded from 
the coverage of this regulation. 


§ 1.1903 Use of procedures. 

Procedures authorized by this 
regulation (including, but not limited to, 
disclosure to a consumer 
agency, contracting for collection 
services, administrative offset and 
salary offset) may be used singly or in 
combination, so long as the 
requirements of applicable lew and 
regulation are satisfiea. 


§ 1.1904 Conformance to law and 
reguiations. 


The requirements of applicable law 
(31 U.S.C. 3701-3719, as amended by 
Pub. L. 97-365, 96 Stat. 1749) have been 
implemented in government wide 
standards: 

(a) The Regulations of the Office of 
Personnel Management (5 CFR Part 550) 
and 

(b) The Federal Claims Collection 
Standards issued jointly by the General 
Accounting Office and the Department 
of Justice (4 CFR Parts 101-105). 

Not every item in the above described 
standards has been incorporated or 
referenced in this regulation. To the 
extent, however, that circumstances 
arise which are not covered by the terms 
stated in these regulations, the 
Commission will proceed in any actions 
taken in accordance with applicable 
requirements found in the standards 
referred to in this section. 


§ 1.1905 Other procedures; collection of 
forfeiture penaities. 


Nothing contained in these regulations 
is intended to require the Commission to 
duplicate administrative or other 
proceedings required by contract or 
other laws or regulations, nor do these 
regulations supercede procedures 
required by other statutes or regulations. 
In particular, the assessment and 
collection of monetary forfeiture 
penalties imposed by the Commission 
will be governed initially by the 
procedures prescribed by 47 U.S.C. 503, 
504 and 47 CFR 1.80. After compliance 
with those procedures, the Commission 
may determine that the collection of a 
monetary forfeiture under the collection 
alternatives prescribed by this subpart 
is appropriate but need not duplicate 
administrative or other proceedings. 


§ 1.1906 informal action. 

Nothing contained in these regulations 
is intended to preclude utilization of 
informal administrative actions or 
remedies which may be available. 


§ 1.1907 Return of property. 

Nothing contained in this regulation is 
intended to deter the Commission from 
demanding the return of specific 
property or from demanding, in the 
alternative, either the return of property 
or the payment of its value. 


§ 1.1908 Omissions not a defense. 


The failure of the Commission to 
comply with any provision in this 
regulation shall not serve as a defense 
to the debt. 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


Administrative Offset—Consumer 
Reporting Agencies—Contracting for 
Collection 


§ 1.1911 Demand for payment. 


(a) Written demands for payment 
shall be made promptly upon a debtor in 
terms which inform the debtor of the 
consequences of failure to cooperate. A 
total of three progressively stronger 
written demands at not more than 30- 
day intervals will normally be made 
unless a response to the first or second 
demand indicates that a further demand 
would be futile and the debtor’s 
response does not not require rebuttal. 
In determining the timing of demand 
letters, the Commission will give due 
regard to the need to act promptly so 
that, as a general rule, if it becomes 
necessary to refer the debt to the 
Department of Justice for litigation, such 
referral can be made within one year of 
the agency’s final determination of the 
fact and the amount of the debt. When 
necessary to protect the Government's 
interest (for example, to prevent the 
statute of limitations, 28 U.S.C. 2415, 
from expiring), written demand may be 
preceded by other appropriate actions 
under this chapter, including immediate 
referral for litigation. 

(b) The initial demand letter will 
inform the debtor of: 

(1) The basis for the indebtedness and 
the right of the debtor to request review 
within the agency; 

(2) The applicable standards for 
assessing interest, penalties, and 
administrative costs (§§ 1.1940 and 
1.1941 of this subpart) and; 

(3) The date by which payment is to 
be made, which normally should not be 
more than 30 days from the date that the 
initial demand letter was mailed or 
hand-delivered. 

(c) As appropriate to the 
circumstances, the Commission may 
include either in the initial demand 
letter or in subsequent letters, matters 
relating to alternative methods of 
payment, policies with respect to use of 
consumer reporting agencies and | 
collection services, the agency's 
intentions with respect to referral of the 
debt to the Department of Justice for 
litigation, and, depending on applicable 
statutory authority, the debtor's 
entitlement to consideration of waiver. 

(d) The Commission will respond 
promptly to communications from the 
debtor, within 30 days whenever 
feasible, and will advise debtors who 
dispute the debt that they must furnish 
available evidence to support their 
contentions. 

(e) If, either prior to the initiation of, 
at any time during, or after completion 
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of the demand cycle, the Commission 
determines to pursue administrative 
offset, then the procedures specified in 
§§ 1.1912 and 1.1913 as applicable, will 
be followed. The availability of funds 
for offset and the agency's 
determination to pursue that remedy, 
release the agency from the necessity of 
further compliance with paragraphs (a), 
(b) and (c) of this section. If the agency 
has not already sent the first demand 
letter, the agency's written notification 
of its intent to offset must give the 
debtor the opportunity to make 
voluntary payment, a requirement which 
will be satisfied by compliance with the 
notice requirements of §§ 1.1912 and 
1.1913 as applicable. 


§ 1.1912 Collection by administrative 
offset. 

(a) Collection by administrative offset 
will be undertaken in accordance with 
these regulations on all claims which are 
liquidated or certain in amount, in every 
instance in which such collection is 
determined to be feasible and not 
otherwise prohibited. 

(1) Whether collection by 
administrative offset is feasible is a 
determination to be made by the agency 
on a case-by-case basis, in the exercise 
of sound discretion. The Commission 
will consider not only whether 
administrative offset can be 
accomplished practically, but also 
whether offset is best suited to further 
and protect all of the Government's 
interest. In appropriate circumstances, 
the Commission may give due 
consideration to the debtor's financial 
condition and is not required to use 
offset in every instance in which there is 
an available source of funds. The 
Commission may also consider whether 
offset would tend to substantially 
interfere with or defeat the purposes of 
the program authorizing the payments 
against which offset is contemplated. _ 
For example, under.a grant program in 
which payments are made in advance of 
the grantee’s performance, offset will 
normally be inappropriate. This concept 
generally does not apply, however, 
where payment is in the form of 
reimbursement. 

(b) Before the offset is made, a debtor 
shall be provided with the following: 
Written notice of the nature and amount 
of the debt, and the agency's intention to 
collect by offset; opportunity to inspect 
and copy agency records pertaining to 
the debt; opportunity to obtain review 
within the agency of the determination 
of indebtedness; and opportunity to 
enter into a written agreement with the 
agency to repay the debt. 

(1) The Commission will exercise 
sound judgment in determining whether 


to accept a repayment agreement in lieu 
of offset. The determination will weigh 
the Government's interest in collecting 
the debt against fairness to the debtor. If 
the debt is delinquent and the debtor 
has not disputed its existence or 
amount, the Commission will normally 
accept a repayment agreeement in lieu 
of offset only if the debtor is able to 
establish that offset would result in 
undue financial hardship or would be 
against equity and good conscience. 

(2) In cases where the procedural 
requirements specified in paragraph (b) 
of this section have previously been 
provided to the debtor in connection 
with the same debt under some other 
statutory or regulatory authority, such 
as pursuant to a notice of audit 
disallowance or pursuant to 47 U.S.C. 
503, 504 and 47 CFR 1.80, the agency is 
not required to duplicate those 
requirements before taking 
administrative offset. 

(3) The Commission may not initiate 
administrative offset to collect a debt 
under 31 U.S.C. 3716 more than 10 years 
after the Government's right to collect 
the debt first accrued, unless facts 
material to the Government's right to 
collect the debt were not known and 
could not reasonably have been known 
by the official or officials of the 
Government who were charged with the 
responsibility to discover and collect 
such debts. When the debt first accrued 
is to be determined according to existing 
law regarding the accrual of debts, such 
as under 28 U.S.C. 2415. 

(4) The Commission is not authorized 
by 31 U.S.C. 3716 to use administrative 
offset with respect to: 

(i) Debts owed by any State or local 
Government; 

(ii) Debts arising under or payments 
made under the Social Security Act, the 
Internal Revenue Code of 1954, or the 
tariff laws of the United States; or 

{iii) Any case in which collection of 
the claim or type of claim by 
administrative offset is explicitly 
provided for or prohibited by another 
statute. 

(5) The Commission may effect 
administrative offset against a payment 
to be made to a debtor prior to 
completion of the procedures required 
by paragraph (b) of this section if: 

(i) Failure to take the offset would 
substantially prejudice the 
Government's ability to collect the debt, 
and 

(ii) The time before the payment is to 
be made does not reasonably permit the 
completion of those procedures. 

Such prior offset must be promptly 
followed by the completion of those 
procedures. Amounts recovered by 


offset but later found not to be owed to 
the Government shall be promptly 
refunded. 

(6) The Commission will obtain credit 
reports on delinquent accounts to 
identify opportunities for administrative 
offset of amounts due to a delinquent 
debtor when other collection techniques 
have been unsuccessful. 

(c) Type of hearing or review. (1) For 
purposes of this section, whenever the 
Commission is required to provide a 
hearing or review within the agency, it 
shall provide the debtor with a 
reasonable opportunity for an oral 
hearing when: 

{i) Any applicable statute authorizes 
or requires the agency to consider 
waiver of the indebtedness involved, the 
debtor requests waiver of the 
indebtedness, and the waiver 
determination turns on an issue of 
credibility or veracity; or 

{ii) The debtor requests 
reconsideration of the debt and the 
agency determines that the question of 
the indebtedness cannot be resolved by 
review of the documentary evidence; for 
example, when the validity of the debt 
turns on an issue of credibility or 
veracity. 

Unless otherwise required by law, an 
oral hearing under this section is not 
required to be a formal evidentiary-type 
hearing, although the Commission will 
carefully document all significant 
matters discussed at the hearing. 

(2) The section does not require an 
oral hearing with respect to debt 
collection systems in which 
determinations of indebtedness or 
waiver rarely involve issues of 
credibility or veracity and the agency 
has determined that review of the 
written record is ordinarily an adequate 
means to correct prior mistakes. In 
administering such a system, the agency 
is not required to sift through all of the 
requests received in order to accord oral 
hearings in those few cases which may 
involve issues of credibility or veracity. 

(3) In those cases where an oral 
hearing is not required by this section, 
the agency will make its determination 
on the request for waiver or 
reconsideration based upon a “paper 
hearing,” that is, a review of the written 
record. 

(d) Appropriate use will be made of 
the cooperative efforts of other agencies 
in affecting collection by administrative 
offset. Generally, the Commission will 
not refuse to comply with requests from 
other agencies to initiate administrative 
offset to collect debts owed to the 
United States unless the requesting 
agency has not complied with the 
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applicable provisions of these standards 
or the offset otherwise contrary to law. 

(e) Collection by offset against a 
judgment obtained by a debtor against 
the United States shall be accomplished 
in accordance with 31 U.S.C. 3728. 

(f) Whenever the creditor agency is 
not the agency which is responsible for 
making the payment against which 
administrative offset is sought, the latter 
agency shall not initiate the requested 
offset until it has been provided by the 
creditor agency with an appropriate 
written certification that the debtor 
owes a debt (including the amount) and 
full compliance with the provisions of 
this section has taken place. 

(g) When collecting multiple debts by 
administrative offset, the Commission 
will apply the recovered amounts to 
those debts in accordance with the best 
interest of the United States, as 
determined by the facts and 
circumstances of the particular case, 
paying special attention to applicable 
statutes of limitation. 


§1.1913 Administrative offset against 


(a) Unless otherwise prohibited by 
law, the Commission may request that 
moneys which are due and payable to a 
debtor from the Civil Service Retirement 
and Disability Fund be administratively 
offset in reasonable amounts in order to 
collect in one full payment, or a minimal 
number of payments, debts owned to the 
United States by the debtor. Such 
requests shall be made to the 
appropriate officials of the Office of 
Personnel Management in accordance 
with such regulations as may be 
prescribed by the Director of that Office. 

(b) When making a request for 
administrative offset under paragraph 
{a) of this section, the Commission shall 
include written certification that: 

(1) The debtor owes the United States 
a debt, including the amount of the debt; 

(2) The Commission has complied 
with the applicable statutes, regulations 
and procedures of the Office of 
Personnel Management; and 

(3) The Commission has complied 
with the requirements of § 1.1912 of this 
subpart, including any required hearing 
or review. 

(c} Once the Commission decides to 
request administrative offset under 
paragraph (a) of this section, it will 
make the request as soon as practical 
after completion of the applicable 
procedures in order that the Office of 
Personnel Management may identify 
and “flag” the debtor’s account in 
anticipation of the time when the debtor 
requests or becomes eligible to receive 
payments from the Fund. This will 


satisfy any requirement that offset be 
initiated prior to expiration of the 
applicable statute of limitations. At such 
time as the debtor makes a claim for 
payments from the Fund, if at least a 
year has elapsed since the offset request 
was originally made, the debtor should 
be permitted to offer a satisfactory 
payment plan in lieu of offset upon 
establishing that changed financial 
circumstances would render the offset 
unjust. 

(d) If the Commission collects part or 
all of the debt by other means before 
deductions are made or completed 
pursuant to paragraph (a) of this section, 
it shall act promptly to modify or 
terminate its request for offset under 
paragraph (a) of this section. 

(e) This section does not require or 
authorize the Office of Personnel 
Management to review the merits of the 
Commission's determination with 
respect to the amount and validity of the 
debt, its determination as to waiver 
under an applicable statute, or its 
determination to provide or not provide 
an oral hearing. 


§ 1.1914 Collection in instaliments. 

(a) Whenever feasible, and except as 
otherwise provided by law, debts owed 
to the United States, together with 
interest, penalties, and administrative 
costs as required by this subpart should 
be collected in full in one lump sum. 
This is true whether the debt is being 
collected by administrative offset or by 
another method, including voluntary 
payment. However, if the debtor is 
financially unable to pay the 
indebtedness in one lump sum, payment 
may be accepted in regular installments. 
The Commission will obtain financial 
statements from debtors who represent 
that they are unable to pay the debt in 
one lump sum. If the Commission agrees 
to accept payment in regular 
installments, it will obtain a legally 
enforceable written agreement from the 
debtor which specifies all of the terms of 
the agreement and which contains a 
provision accelerating the debt in the 
event the debtor defaults. The size and 
frequency of installment payments 
should bear a reasonable relation to the 
size of the debtor and debtor's ability to 
pay. If possible, the installment 
payments should be of sufficient size 
and frequency to liquidate the 
Government's claim in not more than 3 
years. Installment payments of less than 
$50 per month will be accepted only if 
justifiable on the grounds of financial 
hardship or for some other reasonable 


cause. 

(b) If the debtor owes more than one 
debt and designates how a voluntary 
installment is to be applied among those 
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debts, that designation must be 
followed. If the debtor does not 
designate the application of the 
payment, the Commission will apply 
payments to various debts in 
accordance with the best interests of the 
United States, as determined by the 
facts and circumstances of the particular 
case, paying special attention to 
applicable statutes of limitations. 


§ 1.1915 Exploration of compromise. 


The Commission may attempt to 
effect compromise, preferably during the 
course of personal interviews, in 
accordance with the standards set forth 
in Part 103 of the Federal Claims 
Collection Standards (4 CFR Part 103). 


§ 1.1816 Suspending or terminating 
collection action. 


The suspension or termination of 
collection action shall be made in 
accordance with the standards set forth 
in Part 104 of the Federal Claims 
Collection Standards (4 CFR Part 104). 


§ 1.1917 Referrals to the Department of 
Justice or the General Accounting Office. 

Referrals to the Department of Justice 
or the General Accounting Office shall 
be made in accordance with the 
standards set forth in Part 105 of the 
Federal Claims Collection Standards (4 
CFR Part 105). 


§ 1.1918 Use of consumer reporting 
agencies. 


(a) The term “individual” means a 
natural person, and the term “consumer 
reporting agency” has the meaning 
provided in the Federal Claims 
Collection Act, as amended, at 31 U.S.C. 
3701(a)(3) or the Fair Credit Reporting 
Act, at 15 U.S.C. 168a(f). 

(b) The Commission may disclose to a 
consumer reporting agency, from a 
system of records, information that an 
individual is responsible for a claim if— 

(1) Notice required by section 5 U.S.C. 
552a(e)(4) indicates that information in 
the system may be disclosed to a 
consumer reporting agency; 

(2) The claim has been reviewed and 
it is decided that the claim is valid and 
overdue; 

(3) The Commission has notified the 
individual in writing— 

(i) That payment of the claim is 
overdue; 

(ii) That, within not less than 60 days 
after sending the notice, the Commission 
intends to disclose to a consumer 
reporting agency that the individual is 
responsible for that claim; 

(iii) Of the specific information to be 
disclosed to the consumer reporting 
agency; and 
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{iv) Of the rights the individual has to 
a complete explanation of the claim, to 
dispute information in the records of the 
agency about the claim,.and to. 
adminstrative appeal or review of the 
claim; and 

(4) The individual has not— 

(i) Repaid or agreed to repay the claim 
under a written repayment plan that the 
individual has signed and the agency 
has agreed to; or 

(ii) Filed for review of theclaim under 
paragraph (g) of this section; 

(c) The Commission shall— 

(1) Disclose promptly, to each 
consumer agency to which the 


(2) Verify or correct promptly 
information about the claim, on.request 
of a consumer reporting agency for 
verification of any or all information so 
disclosed; and 

(3) Obtain satisfactory assurances 
from each consumer agency 
that they are complying with all laws of 
the United States relating to providing 
consumer credit information. 

(d) The Commission shall ensure that 
information disclosed to the.consumer 
reporting agency is limited to— 

(1) Information necessary to establish 
the identity of the individual, including 
name, address, and taxpayer 
identification number; 

(2) The amount, status, and history of 
the claim; and 

(3) The agency or program under 
which the claim arose. 

(e) All accounts in excess of $100 that 
have been delinquent more than 31 days 
will normally be referred to a consumer 


reporting agency. 
(f) Before disclosing information to a 
consumer reporting agency, the 
Commission shall take reasonable 
action to locate an individual for whom 
the head of the agency does not have a 
current address to send ‘the notice. 

(g) Before disclosing information to a 


including an opportunity : 
reconsideration of the initial decision on 
the claim. 

(h) Under the same provisions.as 
described above, the Commission may 
disclose to a credit reporting agency, 
information relating to.a-debtor other 
than a natural person. Such commercial 
debt accounts are not covered by the 
Privacy Act. 


§ 1.1919 Contracting for collection 
services. 


(a) The Commission has authority to 
contract for:collection services to: — 
recover delinquent debts, provided that 
the following conditions are satisfied: 
(1) The authority to resolve disputes, 
compromise claims, or 
terminate collection action, and refer the 
matter for litigation is retained by the 


agency; 
(2) The contractor shall be subject to 
the Privacy Act of 1974, as amended, to 
the-extent specified in 5 U.S.C..552a{m), 
and to applicable Federal and State 


laws and regulations pertaining to debt 
collection practices, such as the Fair 


Debt Collection Practices Act,15U:S.C. . 


1692; 

(3) The contractor must be required to 
account strictly for all amounts 
collected; 


_ (4) The contractor must agree that 
uncollectible accounts shall be returned 
with appropriate documentation to 
enable the Commission to determine 
whether to pursue collection through 
litigation or to terminate collection 
efforts; and 

(5) The contractor must agree to 
provide any data contained in its files 
relating to paragraphs (a).(1), (2), and (3) 
of § ae of the Federal Claims 
Collection Standards (4 CFR Part 105) 
upon returning an account to the 
Commission for subsequent referral to 
the ea of Justice for litigation. 

(b) Funding of collection service 
— (1) The Commission may fund 

ion service contract on a fixed- 
fee basis, that is, payment of a fixed fee 
determined without regard to the 
amount actually collected under the 
contract. Payment of the fee under this 
type.of contract must be charged to 
available agency appropriations. 

(2) The Commission may also fund a 
collection service contract on a 
contingent-fee basis, that is, by 
including a provision in the contract 
permitting the contractor to deduct its 
fee from amounts collected under the 
contract. The fee should be based on a 
percentage of the amount collected, 
consistent with prevailing commercial 
practice. 

(3) The Commission may enter inte a 
contract under paragraph {b)({1) of this 
section only if and to the extent 
provided in advance appropriation acts 
or other legislation, except that this 
requirement does not apply to the use of 
a revolving fund authorized by statute. 

(4) Except as authorized under 
paragraph (b)(2) of this section, or 
unless the receipt qualifies as a refund 
to the ‘appropriation, or unless otherwise 
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eae collection service 
contracts (or by agency employees on 
behalf of the agency) in the Treasury as 
miscellaneous receipts pursuant to 31 
U.S. 3302. 

{c) The Commission will consider the 
use of collection agencies at any time 
after the account is 61 days past due. In 
any case where an account is six 
months or more past due, the 
Commission may turn it over'to a 
collection agency unless referred for 
litigation or unless arrangements have 
been made for a workout procedure or 
the Commission has exercised its 
authority to write off the debt pursuant 
to § 1.1916. 

(d) The Commission will generally not 
use a collection agency to collect a 
delinquent debt owed by a currently 
employed or retired Federal employee, if 
collection by salary or annuity offset is 
available. 

Salary Offset 
§ 1.1925 Purpose. 

This section provides the standards to 
be followed by FCC in implementing 5 
U.S.C. 5514 to recover a debt from the 
pay account of an FCC employee, and 
establishes procedural guidelines to 
recover debts when the employee's 
creditor and paying agencies are not the 
same. 


§ 1.1926 Scope. 

{a) Coverage. This section applies to 
agencies and employees as defined by 
§ 1.1901. 

(b) Applicability. This section and 5 
U.S.C. 5514 apply in recovering certain 
debts by offset, except where the 
employee consents to the recovery, from 
the current pay account of that 
employee. Because it is an 
administrative offset, debt collection 
procedures for salary offset which are 
not specified in ‘5 U.S.C. 5514 and these 
regulations should be consistent with 
the provisions of the Federal Claims 
Collection Standards (4 CFR Parts 101- 
105). 

(1) Excluded debts or claims. The 
procedures contained in this section do 
not apply to debts or claims arising 
under the Internal Revenue Code of 
1954, as amended (26'U.S.C. 1 et seq.), 
the Social Security Act (42 U-S.C. 301 et 
seg.) or the tariff laws of the United 
States, or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute (e.g. travel advances in 5 U.S.C. 
5705 and employee training expenses in 
5 U.S.C. 4108). 

(2) Waiver requests and claims to the 
General Accounting Office. This section 
does not preclude an empioyee from 





requesting waiver of a salary 
overpayment under 5 U.S.C. 5584, 10 
U.S.C. 2774, or 32 U.S.C. 716, or in any 
way questioning the amount or validity 
of a debt by submitting a subsequent 
claim to the General Accounting Office 
in accordance with procedures 
prescribed by the General Accounting 
Office. Similarly, in the case of other 
types of debts, it does not preclude an 
employee from requesting waiver, if 
waiver is available under any statutory 
provision pertaining to the particular 
debt being collected. 

(c) Time Limit. Under 4 CFR 
102.3(b){3) offset may not be initiated 
more than 10 years after the 
Government's right to collect the debt 
first accrued, unless an exception 
applies as stated in § 102.3(b)(3). 


§ 1.1927 Notification. 

(a) Salary offset deductions shall not 
be made unless the Managing Director 
of the Commission, or such other official 
as may be named in the future by the 
Managing Director of the Commission, 
provides the employee at least 30 days 
before any deduction written notice 
stating at a minimum: 

(1) The agency's determination that a 
debt is owed, including the origin, 
nature, and amount of the debt; 

(2) The agency’s intention to collect 
the debt by means of deduction from the 
employee's current disposable pay 
account; 

(3) The amount, frequency, proposed 
beginning date, and duration of the 
intended deductions; 

(4) An explanation of the agency’s 
policy concerning interest, penalties, 
and administrative costs (§§ 1.1940 and 
1.1941 of this regulation), a statement 
that such assessments must be made 
unless excused in accordance with the 


FCCS; 

(5) The employee's right to inspect 
and copy Government records relating 
to the debt or, if the employee or his or 
her representative cannot personally 
inspect the records, to request and 
receive a copy of such records. 

(6) If not previously provided, the 
opportunity (under terms agreeable to 
the agency) to establish a schedule for 
the voluntary repayment of the debt or 
to enter into a written agreement to 
establish a schedule for repayment of 
the debt in lieu of offset. The agreement 
must be in writing, signed by both the 
employee and the Managing Director (or 
designee) of the Commission and 
documented in agency files (4 CFR 
102.2(e))}. 

(7) The employee's right toa hearing 
conducted by an official arranged by the 
agency (an administrative law judge, or 
alternatively, a hearing official not 


under the control of the head of the 
agency) if a petition is filed as 
prescribed by this subpart. 

(8) The method and time period for 
petitioning for a hearing; 

(9) That the timely filing of a petition 
for hearing will stay the commencement 
of collection proceedings; 

(10) That the final decision in the 
hearing (if one is requested) will be 
issued at the earliest practical date, but 
not later than 60 days after the filing of 
the petition requesting the hearing 
unless the employee requests and the 
hearing official grants a delay in the 
proceedings; 

(11) That any knowingly false, 
misleading, or frivolous statements, 
representations, or evidence may 
subject the employee to: 

(i) Disciplinary procedures 
appropriate under Chapter 75 of Title 5, 
United States Code, Part 752 of Title 5, 
Code of Federal Regulations, or any 
other applicable statutes or regulations. 

(ii) Penalties under the False Claims 
Act sections 3729-3731 of Title 31, 
United States Code, or any other 
applicable statutory authority; or 

(iii) Criminal penalties under sections 
286, 287, 1001, and 1002 of Title 18, 
United States Code, or any other 
applicable statutory authority. 

(12) Any other rights and remedies 
available to the employee under statutes 
or regulations governing the program for 
which the collection is being made; and 

(13) Unless there are applicable 
contractual or statutory provisions to 
the contrary, that amounts paid on or 
deducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee. 

(b) Notifications under this section 
shall be hand delivered with a record 
made of the date of delivery, or shall be 
mailed by certified mail return receipt 
requested. 

(c) No notification, hearing, written 
responses or final decisions under this 
regulation are required by the 
Commission for any adjustment to pay 
arising out of an employee’s election of 
coverage, or change in coverage, under a 
Federal benefit program requiring 
periodic deductions from pay, if the 
amount to be recovered was 
eee over four pay periods or 

ess. 


§ 1.1928 Hearing. 

(a) Petition for Hearing. (1) A hearing 
may be requested by filing a written 
petition with the Managing Director of 
the Commission, or such other official as 
may be named by the Managing Director 
of the Commission, stating why the 
employee believes the determination of 
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the agency concerning the existence or 
the amount of the debt is in error. 

(2) The employee's petition must be 
signed by the employee and fully 
identify and explain with reasonable 
specificity all the facts, evidence and 
witnesses, if any, which the employee 
believes support his or her position. 

(3) The petition must be filed no later 
than fifteen (15) calendar days from the 
date that the notification was hand 
delivered or the date of delivery by 
certified mail, return receipt requested. 

(4) If a petition is received after the 
fifteenth (15) calendar day deadline 
referred to above, the Commission will 
nevertheless accept the petition if the 
employee can show that the delay was 
due to circumstances beyond his or her 
control, or because of failure to receive 
notice of the time limit (unless otherwise 
aware of it). 

(5) If a petition is not filed within the 
time limit specified in paragraph (3) 
above, and is not accepted pursuant to 
paragraph (a)(4) of this section, the 
employee's right to hearing will be 
considered waived, and salary offset 
will be implemented by the Commission. 

(b) Type of Hearing. (1) The form and 
content of the hearing will be 
determined by the hearing official who 
shall be a person outside the control or 
authority of the Commission except that 
nothing herein shall be construed to 
prohibit the appointment of an 
administrative law judge by the 
Commission. In determining the type of 
hearing, the hearing officer will consider 
the nature and complexity of the 
transaction giving rise to the debt. The 
hearing may be conducted as an 
informal conference or interview, in 
which the agency and employee will be 
given a full opportunity to present their 
respective positions, or as a more formal 
proceeding involving the presentation of 
evidence, arguments and written 
submissions. 

(2) The employee may represent 
himself or herself, or may be 
represented by an attorney. 

(3) The hearing official shall maintain 
a summary record of the hearing. 

(4) The decision of the hearing officer 
shall be in writing, and shall state: 

(i) The facts purported to evidence the 
nature and origin of the alleged debt; 

(ii) The hearing official’s analysis, 
findings, and conclusions, in the light of 
the hearing, as to— 

(A) The employee's and/or agency's 
grounds, 

(B) The amount and validity of the 
alleged debt, and, 

(C) The repayment schedule, if 
applicable. 
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(5) The decision of the hearing official 
shall constitute the final administrative 
decision of the agency. 


§ 1.1928 Deduction from pay. 

(a) Deduction by salary offset, from an 
employee's current disposable pay, shall 
be subject to the following conditions: 

(1) Ordinarily, debts to the United 
States should be collected in full, in one 
lump sum. This will be done when funds 
are available for payment in one lump 
sum, or, if the amount of the debt 
exceeds 15 percent of disposable pay for 
’ an officially established pay interval, 
collection will normally be made in 
installments. 

(2) The installments shall not exceed 
15 percent of the disposable pay from 
which the deduction is made, unless the 
employee has agreed in writing to the 
deduction of a greater amount. 

(3) Deduction will generally 
commence with the next full pay 
interval (ordinarily the next biweekly 
pay period) following the date: of the 
employee's written consent to salary 
offset, the waiver of hearing, or the 
decision issued by the hearing officer. 

(4) Installment deductions must be 
made over a period not greater than the 
anticipated period of employment 
except as provided in § 1.1930. 


§ 1.1930 Liquidation from final check or 
recovery from other payment. 

(a) If the employee retires or resigns 
or if his or her employment or period of 
active duty ends before collection of the 
debt is completed, offset of the entire 
remaining balance of the debt may be 
made from a final payment of any 
nature, including, but not limited, to, 
final salary payment or lump-sum leave 
due the employee as the date of 
separation, to such extent as is 
necessary to liquidate the debt. 

(b) If the debt cannot be liquidated by 
offset from a final payment, offset may 
be made from later payments of any 
kind due from the United States, 
including, but not limited to, the Civil 
Service Retirement and Disability Fund, 
pursuant to § 1.1913 of this regulation. 


§ 1.1931 Non-waiver of rights by 


An employee's involuntary payment 
of all or any portion of a debt being 
collected under 5 U.S.C. 5514 shall not 
be construed as a waiver of any rights 
which the employee may have under 5 
U.S.C. 5514 or any other provision of 
contract or law, unless statutory or 
contractual provisions provide to the 
contrary. 


§ 1.1932 Refunds. 


(a) Refunds shall promptly be made 
when— 


(1) A debt is waived or otherwise 
found not owing to the United States 
(unless expressly prohibited by statute 
or regulation); or 

(2) The employee's paying agency is 
directed by an administrative or judicial 
order to refund amounts deducted from 
his or her current pay. 

(b) Refunds do not bear interest 
unless required or permitted by law or 
contract. 


§ 1.1933 interest, penalties and 
administrative costs. 


The assessment of interest, penalties 
anda trative costs shall be in 


accordance with § § 1.1940 and 1.1941 of 
this regulation. 


§1.1934 Recovery when paying agency is 
not creditor agency. 


(a) Responsibilities of creditor agency. 


Upon completion of the procedures 
established under 5 U.S.C. 5514, the 
creditor agency must do the following: 

(1) The creditor agency must certify, 
in writing, that the employee owes the 
debt, the amount and basis of the debt, 
the date on which payment(s) is due, the 
date of the Government's right to collect 
the debt first accrued, and that the 
creditor agency's regulations 
implementing 5 U.S.C. 5514 have been 
approved by OPM. 

(2) If the collection must be made in 
installments, the creditor agency also 
must advise the paying agency of the 
number of installments to be collected, 
the amount of each installment, and the 
commencement date of the first 
installment (if a date other than the next 
officially established pay period is 
required). 

(3) Unless the employee has 
consented to the salary offset in writing 
or signed a statement acknowledging 
receipt of the required procedures, and 
the written consent or statement is 
forwarded to the paying agency, the 
creditor agency also must advise the 
paying agency of the action(s) taken 
under 5 U.S.C. 5514(b) and give the 
date(s) the action(s) was taken. 

(4) Except as otherwise provided in 
this paragraph, the creditor agency must 
submit a debt claim containing the 
information specified in paragraphs 
(a)(1) through (3) of this section and an 
installment agreement (or other 
instruction on the payment schedule), if 
applicable to the employee's paying 
agency. 

(5) If the employee is in the process of 
separating, the creditor agency must 
submit its claim to the employee's 
paying agency for collection pursuant to 
§ 1.1930. The paying agency must certify 
the total amount of its collection and 
provide copies to the creditor agency 
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and the employee as stated in paragraph 
(c)(1) of this section. If the paying 
agency is aware that the employee is 
entitled to payments from the Civil 
Service Retirement and Disability Fund, 
or other similar payments, it must 
provide written notification to the 
agency responsible for making such 
payments that the debtor owes a debt 
(including the amount) and that there 
has been full compliance with the 
provisions of this section. However, the 
creditor agency must submit a properly 
certified claim to the agency responsible 
for making such payments before 
collection can be made. 

(6) If the employee is already 
separated and all payments from his or 
her former paying agency have been 
paid, the creditor agency may request, 
unless otherwise prohibited, that money 
due and payable to the employee from 
the Civil Service Retirement and 
Disability Fund (5 CFR 831.1801 et seq.), 
or other similar funds, be 
administratively offset to collect the 
debt. (31 U.S.C. 3716 and 4 CFR 102.4) 

(b) Responsibilities of paying 
agency— 

(1) Complete claim. When the paying 
agency receives a properly certified debt 
claim from a creditor agency, deductions 
should be scheduled to begin 
prospectively at the next officials 
established pay interval. The employee 
must receive written notice that the 
paying agency has received a certified 
debt ciaim from the creditor agency 
(including the amount) and written 
notice of the date deductions from 
salary will commence and of the amount 
of such deductions. 

(2) Incomplete claim. When the 
paying agency receives an incomplete 
debt claim from a creditor agency, the 
paying agency must return the debt 
claim with a notice that procedures 
under 5 U.S.C. 5514 and this subpart 
must be provided, and a properly 
certified debt claim received, before 
action will be taken to collect from the 
employee's current pay account. 

(3) Review. The paying agency is not 
required or authorized to review the 
merits of the creditor agency’s 
determination with respect to the 
amount or validity of the debt certified 
by the creditor agency. 

(c) Employees who transfer from one 
paying agency to another. 

(1) If, after the creditor agency has 
submitted the debt claim to the 
employee’s paying agency, the employee 
transfers to a position served by a 
different paying agency before the debt 
is collected in full, the paying agency 
from which the employee separates 
must certify the total amount of the 
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collection made on the debt. One copy 
of the certification must be furnished to 
the employee, another to the creditor 
agency along with notice of employee’s 
transfer. However, the creditor agency 
must submit a properly certified claim to 
the new paying agency before collection 
can be resumed. 

(2) When an employee transfers to 
another paying agency, the creditor 
agency need not repeat the due process 
procedures described by 5 U.S.C. 5514 
and this subpart to resume the 
collection. However, the creditor agency 
is responsible for reviewing the debt 
upon receiving the former paying 
agency's notice of the employee's 
transfer to make sure the collection is 
resumed by the new paying agency. 


§ 1.1935 Obtaining the services of a 
hearing official. 

(a) When the debtor does not work for 
the creditor agency and the creditor 
agency cannot provide a prompt and 
appropriate hearing before an 
administrative law judge or before a 
hearing official furnished pursuant to 
another lawful arrangement, the creditor 
agency may contact an agent of the 
paying agency designated in Appendix 
A of 5 CFR Part 581 for a hearing 
official, and the paying agency must 
then cooperate as provided by 4 CFR 
102.1 and provide a hearing official. 

(b) When the debtor works for the 
creditor agency, the creditor agency may 
contact any agent (of another agency) 
designated in Appendix A of 5 CFR Part 
581 to arrange for a hearing official. 
Agencies must then cooperate as 
required by 4 CFR 102.1 and provide a 
hearing official. 

Interest, Penalties, Administrative Costs 
and Other Sanctions 
§1.1940 Assessment. 

(a) Except as provided in paragraph 
(h) of this section, or § 1.1941, the 
Commission shall assess interest, 
penalties and administrative costs on 
debts owed to the United States 
pursuant to 31 U.S.C. 3717. Before 
assessing these charges, the 
Commission will mail or hand-deliver a 
written notice to the debtor explaining 
the agency's requirements concerning 
these charges. 

(b) Interest shall accrue from the date 
on which notice of the debt and the 
interest requirements is first mailed or 
hand-delivered to the debtor, using the 
most current address that is available to 
the agency. If the Commission should 
use an “advance billing” procedure— 
that is, if it mails a bill before a debt is 
actually owed—it can include the 
required interest notification in the 
advance billing, but interest may not 


start to accrue before the debt is 
actually owed. 

(c) The rate of interest assessed shall 
be the rate of the current value of funds 
to the United States Treasury (i.e., the 
Treasury Tax and loan account rate), as 
prescribed and published by the 
Secretary of the Treasury in the Federal 
Register and the Treasury Financial 
Manual Bulletins annually or quarterly, 
in accordance with 31 U.S.C. 3717. The 
Commission may assess a higher rate of 
interest if it reasonably determines that 
a higher rate is necessary to protect the 
interests of the United States. The rate 
of interest, as initially assessed, shall 
remain fixed for the duration of the 
indebtedness except that where a debtor 
has defaulted on a repayment agreement 
and seeks to enter into a new 
agreement, the Commission may set a 
new interest rate which reflects the 
current value of funds to the Treasury at 
the time the new agreement is executed. 
Interest will not be assessed on accrued 
interest, penalties, or administrative 
costs required by this section. However, 
if the debtor defaults on a previous 
repayment agreement, charges which 
accrued but were not collected under 
the defaulted agreement shall be added 
to the principal to be paid under a new 
repayment schedule. 

(d) The Commission shall assess 
against a debtor charges to cover 
administrative costs incurred as a result 
of a delinquent debt—that is, the 
additional costs incured in processing 
and handling the debt because it 
became delinquent. Calculation of 
administrative costs shall be based upon 
actual costs incurred or upon costs 
analyses establishing an average of 
actual additional costs incurred by the 
agency in processing and handling 
claims against other debtors in similar 
stages of delinquency. Administrative 
costs may include costs incurred in 
obtaining a credit report or in using a 
private debt collector, to the extent they 
are attributable to the delinquency. 

(e) The Commission shall assess a 
penalty charge, not to exceed 6 percent 
a year, on any portion of a debt that is 
delinquent for more than 90 days. This 
charge need not be calculated until the 
9ist day of delinquency, but shall accrue 
from the date that the debt became 
delinquent. 

(f} When a debt is paid in partial or 
installment payments, amounts received 
by the agency shall be applied first to 
outstanding penalty and administrative 
cost charges, second to accrued interest, 
and third to the outstanding principal. 

(g) The Commission will waive the 
collection of interest on the debt or any 
portion of the debt which is paid within 
30 days after the date on which interest 
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began to accrue. It may extend this 30- 
day period, on a case-by-case basis, if it 
reasonably determines that such action 
is appropriate. Also, the Commission 
may waive, in whole or in part, the 
collection of interest, penalties, and/or 
administrative costs assessed under this 
section under the criteria specified in 
Part 103 of the Federal Claims Collection 
Standards (4 CFR Part 103) relating to 
the compromise of claims (without 
regard to the amount of the debt), or if it 
determines that collection of these 
charges would be against equity and 
good conscience, or not in the best 
interest of the United States. Waiver 
under the first sentence of this 
paragraph (g) is mandatory. Under the 
second and third sentences, it may be 
exercised under appropriate 
circumstances. Examples of appropriate 
circumstances include: 

(1) Waiver of interest pending the 
agency's disposition of a request for 
reconsideration, administrative review, 
or waiver of the underlying debt under a 
permissive statute, and 

(2) Waiver of interest where the 
Commission has accepted an 
installment plan under § 1.1914, and 
there is no indication of fault or lack of 
good faith on the part of the debtor. 

(h) Where a mandatory waiver or 
review statute applies, interest and 
related charges may not be assessed for 
those periods during which collection 
action must be suspended under 
§ 104.2(c)(1) of the Federal Claims 
Collection Standards (4 CFR Part 104). 


§ 1.1941 Exemptions. 

(a) The provisions concerning interest 
and penalty on claims contained in 31 
U.S.C. 3717 do not apply: 

(1) To debts owed by any State or 
local government; 

(2) To debts arising under contracts 
which were executed prior to, and were 
in effect on (i.e., were not completed as 
of), October 25, 1982; 

(3) To debts where an applicable 
statute, regulation required by statute, 
loan agreement, or contract either 
prohibits such charges or explicitly fixes 
the charges that apply to the debts 
arising under the Social Security Act, 
the Internal Revenue Code of 1954, or 
the tariff laws of the United States. 

(b) However, the Commission is 
authorized to assess interest and related 
charges on debts which are not subject 
to 31 U.S.C. 3717 to the extent 
authorized under the common law or 
other applicable statutory authority. 


§ 1.1942 Other sanctions. 


The remedies and sanctions available 
to the Commission in this subpart are 
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not exclusive. The Commission may 
impose other sanctions, where permitted 
by law, for any inexcusable, prolonged, 
or repeated failure of a debtor to pay 
such a claira. In such cases, the 
Commission will provide notice, as 
required by law, to the debtor prior to 
imposition of any such sanction. 


Cooperation with the Internal Revenue 
Service 


§ 1.1950 Reporting mane debts to 
the Internal Revenue Service. 

When the Commission detitiane a 
debt for less than the full value of the 
indebtedness, it will report the 
outstanding balance discharged, not 
including interest, to the Internal 
Revenue Service, using IRS Form 1099-G 
or any other form prescribed by the 
Service, when: 

(a) The principal amount of the debt 
not in dispute is $600 or more; and 

(b) The obligation has not been 
oat in a bankruptcy proceeding; 
an 

(c) The obligation is no longer 
collectible either because the time limit 
in the applicable statute for enforcing 
collection expired during the tax year, or 
because during the year a formal 
compromise agreement was reached in 
which the debtor was legally discharged 
of all or a portion of the obligation. 


§ 1.1951 Offset against tax refunds. 

The Commission will take action to 
effect administrative offset against tax 
refunds due to debtors under 26 U.S.C. 
6402, in accordance with the provisions 
of 31 U.S.C. 3720A and Treasury 
Department regulations. 


General Provisions Concerning 
Interagency Requests 


§ 1.1952 Interagency requests. 

(a) Requests to the Commission by 
other Federal agencies for 
administrative or salary offset shall be 
in writing and forwarded to the 
Financial Services Branch, FCC, 1919 M 
Sireet NW., Washington, DC 20554. 

(b) Requests by the Commission to 
other Federal agencies holding funds 
payable to the debtor will be in writing 
and forwarded, certified return receipt, 
as specified by that agency in its 
regulations. If the agency's rules 
governing this matter are not readily 
available or identifiable, the request will 
be submitted to that agency's office of 
legal counsel with a request that it be 
processed in accordance with their 
internal procedures. 

(c) Requests to and from the 
Commission shall be accompanied by a 
certification that the debtor owes the 
debt (including the amount) and that the 


procedures for administrative or salary 
offset contained in this subpart, or 
comparable procedures prescribed by 
the requesting agency, have been fully 
complied with. The Commission will 
cooperate with other agencies in 
effecting collection. 

(d) Requests to and from the 
Commission shall be processed within 
30 calendar days of receipt. If such 
processing is impractical or not feasible, 
notice to extend the time period for 
another 30 calendar days will be 
forwarded 10 calendar days prior to the 
expiration of the first 30-day period. 


[FR Doc. 89-53 Filed 1-5—89; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 216 
[Docket No. 81273-82731] 


Taking and Importing of Marine 
Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Interim final rule. 


summary: NOAA issues this interim 


final rule to (1) require that in purse 
seine sets involving marine mammals, 
U.S. tuna fishing vessels must have 
completed the backdown maneuver and 
begun rolling the net to sack-up no later 
than 30 minutes after sundown, unless 
an operator qualifies for a waiver; (2) 
establish a procedure for permitting 
shing operations to experiment with 
new equipment and procedures to 
reduce marine mammal mortality; and 
(3) prohibit the use of explosive devices, 
other than Class C devices, in tuna 
purse seine fishing involving marine 
mammals. This rule implements certain 
measures contained in the Marine 
Mammal Protection Act Amendments of 
1988, which were signed into law on 
November 23, 1988. 
EFFECTIVE DATE: This rule is effective on 
January I, 1989, except for the 
amendments to 50 CFR 
216.24(d)(2){vii)(C) (2) and (5), and (viii), 
which contain information-collection 
requirements and will not be effective 
until approved by the Office of 
Management and Budget. When 
approval is obtained, NOAA will 
publish notice of the effective date of 
the amendments to 50 CFR 
216.24({d){2){vii)(C) (2) and (5), and (viii) 
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in the Federal Register. The rule will 
remain effective until superceded. 
Comments are invited and must be 
received on or before February 21, 1989. 


ADDRESSES: Comments may be mailed 
to E. Charles Fullerton, Regional 
Director, Southwest Region, National 
Marine Fisheries Service, NOAA, 300 
South Ferry Street, Terminal Island, CA 
90731. 


FOR FURTHER INFORMATION CONTACT: 

E. Charles Fullerton, Director, Southwest 
Region, National Marine Fisheries 
Service (213) 514-6196. 


SUPPLEMENTARY INFORMATION: 
Background 


Purse seine fishing for yellowfin tuna 
in the Eastern Tropical Pacific (ETP) 
Ocean is conducted mainly in 
association with porpoise. Schools of 
large yellowfin tuna tend to swim 
beneath schools of porpoise. During the 
fishing operation, porpoise are searched 
for, herded by speedboats, surrounded 
by the seine, and released over the net 
while tuna remain captured through a 
process called backdown. Porpoise may 
become entangled in the net and drown 
before they are released. This type of 
fishing operation is prohibited by the 
Marine Mammal Protection Act 
(MMPA), except when conducted under 
the General Permit issued to the 
American Tunaboat Association (ATA) 
and in compliance with the applicable 
regulations. 

Although only about ten percent of the 
sets on marine mammals extend into 
darkness, the average rate of marine 
mammal mortality in those purse seine 
sets is substantially higher than in sets 
completed during daylight. To reduce 
that mortality rate, NOAA required, 
effective July 1, 1986, that high intensity 
lighting systems be installed on all 
certificated tuna vessels and those lights 
be used to illuminate the net to help in 
the release of entrapped marine 
mammals. Despite a reduction in 
mortality with the use of these lights, the 
kill rate in sets extending into darkness 
remains significantly higher than in 
daylight sets. Between July 1, 1986 and 
June 30, 1988, the marine mammal 
mortality rate in sets that extend into 
darkness was 0.568 animals per short 
ton of yellowfin tuna caught compared 
to 0.154 mammals killed per short ton of 
yellowfin tuna caught in daylight sets. 

In reauthorizing the MMPA in 1988, 
the Congress has acted to prevent the 
higher mortality rate found in “sundown 
sets” by directing the Secretary to 
Prescribe regulations to ensure that the 
backdown procedure is completed and 
rolling of the net to sack-up has begun 
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no later than thirty minutes after 
sundown. The backdown maneuver 
involves moving the vessel backward in 
a shallow arc to form the pursed net into 
an elongated narrow channel, which is 
lined with the required fine mesh 
webbing to prevent marine mammal 
entanglement. During this maneuver, 
marine mammals are herded to the apex 
of the net channel where they can 
escape over the cork lines. Skillful and 
careful performance of the backdown 
procedure is the best and safest means 
of releasing mammals from the net once 
they are encircled. If this part of a purse 
seine set takes place in darkness, the 
effectiveness of the release is 
compromised because of the reduced 
visibility. 

Records from NOAA and Inter- 
American Tropical Tuna Commission 
observers aboard U.S.-flag tuna vessels 
indicate that, during the past ten years, 
approximately 30 percent of the marine 
mammals killed in tuna fishing by U.S.- 
flag purse seine vessels were killed in 
sets that extended into darkness. Those 
sets represent only 10 percent of the 
total sets on marine mammals and are 
estimated to produce 10 percent of the 
yellowfin tuna caught in association 
with marine mammals. An 
environmental assessment prepared by 
NOAA for this rulemaking estimates 
that a prohibition of sundown sets 
would reduce marine mammal mortality 
by approximately 25 percent, and would 
also extend the average fishing trip by 
five days. This conclusion is based on 
the expectation that vessels would 
replace the catch foregone in sundown 
sets by extending their fishing trips and 
making more daylight sets on marine 
mammals. 

The 1988 MMPA amendments provide 
that the Secretary of Commerce may 
exempt a certificate holder from the 
sundown set restriction on trips carrying 
an observer, if the holder's marine 
mammal mortality rate in sundown sets 
has been consistently no greater than 
the average of the U.S.-flag fleet during 
daylight sets. This rule provides for such 
an exemption and for the continuing 
monitoring of exempted operators’ 
performances to ensure that their 
exemptions continue only if their 
mammal mortality rate in sundown sets 
remains as low as the United States 
fleet's average during daylight sets for 
the same period of time. 

The 1988 MMPA amendments also 
provide that the Secretary may exempt 
the entire fleet if it is determined that all 
the vessels and operators in the fleet are 
using equipment and procedures that 
reduce the mammal mortality in 
sundown sets to that of the average for 


daylight sets. Based on observer 
records, the fleet average marine 
mammal mortality in sundown sets is 
greater than the average in daylight sets. 
During the period when high intensity 
lights have been required for use on sets 
in which the backdown occurs in 
darkness, the mortality rate in sundown 
sets has been 0.57 marine mammals 
killed per ton of yellowfin tuna caught. 
This rate is 3.7 times the mortality rate 
in daylight sets during the same period 
based upon using the data available, 
from July 1, 1986 through June 30, 1988. 
Expressed as kill per set, the mortality 
rate in sundown sets was 10.57 animals 
per set which is 3.6 times the average of 
2.90 animals in daylight sets. These data 
indicate that the high intensity lighting 
system, while a useful tool, has not 
reduced the average mortality rate in 
sundown sets to equal that of daylight 
sets. Therefore, an exemption for the 
fleet as a whole is not warranted at this 
time. 

The 1988 amendments also require 
NOAA to establish a system to provide 
vessel owners and operators an 
opportunity to experiment with new 
equipment and procedures for the 
purpose of reducing mammal mortality 
and the serious injury rate. In 
experimental fishing operations under a 
permit, the Secretary may waive or 
modify restrictions that would otherwise 
apply under the marine mammal 
regulations or the terms and conditions 
of the ATA general permit. The 
Secretary, however, may not waive 
marine mammal quotas or the 
prohibition against setting nets around 
pure schools of certain marine 
mammals. 

The 1988 amendments further direct 
the Secretary to prohibit immediately 
the use of explosive devices, other than 
Class C explosive devices, in purse 
seine fishing operations involving 
marine mammals. Further, the Secretary 
was instructed to study the effects of 
Class C devices on marine mammals 
and to restrict or prohibit their use by 
April 1, 1990, unless the Secretary, 
based upon the study, determines that 
the devices do not result in physical 
impairment or increased mortality of 
marine mammals. 

Commercial fishermen along the 
Pacific coast of the United States are 
allowed to use Class C explosive 
devices under the general permit 
covering their take of marine mammals 
in fishing operations. These devices are 
known as seal control devices and are 
for the purpose of driving off marine 
mammals, usually pinnipeds, that 
threaten the catch or fishing gear. Some 
tuna purse seine fishermen have 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


adopted these devices for use in their 
operations to help herd and concentrate 
marine mammals and to keep the tuna 
from escaping the net as it is pursed. 
Research funded by NOAA found that 
the energy released by these devices in 
the ocean was below the threshold level 
known to cause auditory damage in 
bottlenose dolphin (Awbry, F.T. and J.A. 
Thomas, 1984. National Marine Fisheries 
Service Contract Number 84-JFA- 
00062). Congress directed that NOAA 
conduct new research to examine more 
directly the effect of seal control devices 
on porpoise in the tuna fishery. 
Therefore, the Secretary will restrict or 
prohibit the use of the Class C explosive 
devices in tuna fishing by April 1, 1990, 
unless the Secretary determines from 
this study that such explosive devices 
do not injure or physically impair 
marine mammals. 


Description of Measures Contained in 
This Rule 


Sundown Set Restriction and 
Exemption Procedure: This rule places 
the burden on the vessel operator to 
determine how much time must be 
allowed in order to complete a set 
through backdown te the start of rolling 
net to sack-up before one-half hour after 
sundown. Congress allowed NOAA the 
option to establish a time before 
sundown after which the sets could not 
be initiated to ensure that substantially 
all the fishing operations involving 
marine mammals would be completed 
before one-half hour after sundown. 
However, the variety of equipment, skill 
level of the crew, ocean conditions, and 
the number of tuna and dolphins in the 
set, among other factors, influence the 
time required for a set. The vessel 
operator best knows his vessel and crew 
capabilities and, therefore, is best 
qualified to determine if a particular set 
can reasonably be completed in the 
available time. In deciding how late a 
set may be initiated, a vessel operator 
should consult the time of local sunset 
calculated by the U.S. Naval 
Observatory and reprinted in “Tide 
Tables—West Coast of North and South 
America” published annually by NOAA. 
The operator also should review the 
vessel's recent performance records 
regarding the length of time required to 
complete a set. 

Should a set extend beyond one-half 
hour after sundown, the operator must 
use the required marine mammal release 
procedures including the use of the high 
intensity lighting system in order to keep 
marine mammal mortality to as low a 
level as possible. If the sundown set 
prohibition is violated, the amount of the 
penalty assessed will be set at a level 
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sufficiently high to deter intentional 
violations and will include 
consideration of a variety of factors, 
including the amount of time the vessel 
operator allowed to complete the set, 
the nature of any problems that 
developed, the efforts put into rescuing 
marine mammals to prevent mortality 
and i injury, and the extent of mortality 
and serious injury in the set. 

NOAA has calculated that the 
average mortality rate (marine mammals 
killed per ton of yellowfin tuna caught in 
sets on marine mammals) for observed 
daylight sets by the United States fleet 
between July 1, 1986 and June 30, 1988 
was 0.154. The kill-per-ton rate was 
chosen because it is a meaningful 
performance measure within the fishing 
industry, was used in deriving the 
overall mortality quota, and is less 
variable than other performance 
measurements, such as kill-per-set or 
kill-per-day. This period was selected 
because the requirement for high 
intensity lights became effective on July 
1, 1986, and the trips that were at sea on 
June 30, 1988 have returned and the 
observer data have been entered into 
the data base. Because observers 
accompanied nearly 100 percent of the 
fishing trips during 1987, a sufficiently 
large sample is available for this period. 
Therefore, the average mortality rate 
against which applicants for an initial 
exemption from the sundown set 
restriction will be compared is 0.154 
marine mammals per ton of yellowfin 
tuna caught in sets involving marine 
mammals. . 

To apply for an exemption from the 
restriction on sundown sets while on 
observed trips certificated operators 
must submit a completed application to 

Directo: 


authenticate the —e mortality 
rate yr 

Séemeetad ie in the application, 
the Regional Director will determine 
whether the exclusion of any set (only 
one set per twelve month period can 
qualify for exclusion) is warranted 
because of an unforeseeable equipment 
malfunction that could not have been 
avoided by reasonable diligence in 
operating or maintaining the vessel. This 
determination may rely on records 
available to NOAA as well as the 
operator's submission, but it is the 
operator's responsibility to provide 
reasonable proof that the malfunction 
during the set meets the criteria and 
caused the mortality in the set. 

After the determination regarding the 
petition to exclude a set or sets, the 
average mortality rate in sundown sets 
after July 1, 1986 will be calculated for 


the individual operator and compared to 
the standard. If fewer than five sundown 
sets by an operator were observed since 
July 1, 1986, trips prior to that date will 
be considered starting with the most 
recent observed trip and reviewing as 
many trips as necessary to include at 
least five sundown sets. Entire trips will 
be reviewed if any set in the trip is 
needed to make up the minimum five 
sundown sets. For example, assume an 
operator did not have any observed 
sundown sets since July 1, 1986, but did 
have three observed sundown sets on a 
trip in 1985 and five observed sundown 
sets on a trip in 1984. All five of the 
sundown sets in the 1984 trip, unless one 
set were excluded due to mechanical 
failure, would be considered in 
calculating that operator’s average 
mortality because two sets from that trip 
was needed to make-up the minimum of 
three sundown sets. If the operator’s 
mortality rate in sundown sets is no 
higher than the fleet average for daylight 
sets, the Regional Director will issue a 
letter of exemption valid for one 
calendar year, which will allow the 
individual operator to make sets on 
marine mammals that continue beyond 
one-half hour after sundown while on 
trips with IATTC or NOAA observers. 

An operator with an exemption must 
follow the marine mammal release 
requirements. If the set continues 
beyond one-half hour after sundown, the 
high intensity lights must be used to 
illuminate the backdown channel to aid 
in marine mammal release. 

Exemptions from the sundown set 
restriction will be reviewed annually 
using all observed trips completed in the 
previous twelve months for which the 
data are available to NOAA by 
November 1 each year. If the operator 
has continued to have a mortality rate 
no greater than the fleet's daylight set 
average mortality rate for the same time 
period, the exemption will continue in 
effect. If the operator’s sundown set 
mortality rate averaged over the 
previous twelve-month period exceeds 
the fleet daylight set average for the 
same period, that operator’s exemption 
will not be renewed. 

NOAA considered including in this 
interim final rule a system to revoke the 
sundown set exemption from an 
operator earlier than the end of the year, 
if the operator's sundown set 
performance was obviously not meeting 
the standard. In the time available to 
complete this rule, NOAA was not able 
to design an administratively practical 
and fair system. During the comment 
period, we are soliciting comments 
particularly on the desirability of being 
able to revoke an exemption early and 
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recommendations for identifying an 
operator whose exemption should be 
revoked, based on one or two trips. 

An operator who is notified, or 
anticipates, that his exemption will not 
be renewed may petition the Regional 
Director in writing to reinstate the 
exemption based upon a claim that a set 
should be excluded from the 
calculations of the operator's 
performance due to an unforeseeable 
equipment malfunction that could not 
have been avoided by reasonable 
diligence in operating or maintaining the 
vessel. 

Under the provisions of the 1988 
amendments, newly certificated 
operators and those operators whose 
exemptions have been revoked 
permanently have no means of obtaining 
an exemption from the sundown set 
restriction other than by successfully 
testing new equipment or procedures in 
sundown sets under an experimental 
fishing operation permit. 

Vessels at sea when this rule becomes 
effective will be subject to the sundown 
set restriction on the next fishing trip. 
Due to the complexity of this rule and 
the need to have it implemented rapidly, 
it is not possible to adequately inform 
those operators at sea how the rule 
applies to them individually. 

If the Secretary determines, based on 
research or experimental fishing 
operations, that vessel equipment or 
fishing ures exist which can be 
applied to all ounathd in the fleet to 
reduce the fleet average mortality rate in 
sundown sets to that of the fleet’s 
average mortality rate in daylight sets, 
the restriction on sundown sets may be 
rescinded through a rulemaking. 

Use of Explosive Devices 


This rule prohibits the use of 
explosive devices in tuna purse seine 
operations that involve marine 
mammals with one exception. The 
exception from this prohibition is that 
Class C explosive devices, approved by 
the U.S. Department of Transportation, 
may be used when marine mammals are 
present. The use of these devices is 
limited to influencing the movements of 
marine mammals and tuna. Their use to 
injure marine mammals is not permitted. 
This rule does not relieve the vessel 
owner or operator from any other laws 
or regulations, Federal, State, or local, 
that may govern the possession or use of 
these explosive devices. 

NOAA will study the effect of Class C 
explosives on marine mammals as they 
are used in the tuna fishery. If from the 
results of that study the Secretary 
cannot determine that these devices are 
not injurious to marine mammals, the 
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Secretary will promulgate regulations 
either restricting or prohibiting the use 
of Class C explosives in tuna fishing 
operations that involve marine 
mammals by April 1, 1990. The NOAA 
Southwest Fisheries Center will consult 
with the Marine Mammal Commission 
and other interested parties in designing 
and carrying out this study. 


Experimental Fishing Operations 

This rule establishes in regulations a 
permitting process for experimental 
fishing operations that is similar to the 
procedures previously followed by the 
Southwest Regional Director in 
considering requests for variances in the 
porpoise safety gear requirements. The 
scope of potential experiments and the 
duration of those experiments is 
broadened under this rule, but the 
primary purpose of the experiment must 
be to test gear or methods that might 
reasonably be expected to reduce the 
number of marine mammals killed or 
seriously injured in purse seining 
operations. With two exceptions, NOAA 
can waive requirements under the 
regulations and the terms and 
conditions under the General Permit 
held by the ATA in order to allow the 
conduct of an experimental fishing 
operation. The two exceptions are that 
marine mammal quotas and the 
prohibition on setting nets on pure 
schools of certain dolphin species may 
not be waived. 

Applicaiions for experimental permits 
are required to be submitted by the 
vessel certificate holder sufficiently far 
in advance of the proposed beginning of 
the intended operation to allow for 
publication of a summary of the 
application for comment in the Federal 
Register and for review by the NOAA 
scientific staff and the Marine Mammal 
Commission Scientific Advisors. The 
Regional Director may require 
modifications to the experimental design 
and such reporting as he deems 
necessary as conditions for approval of 
the application. An observer from 
NOAA must accompany all trips 
conducted under the experimental 
permit. The Regional Director may 
terminate the experiment by written 
notice to the vessel certificate holder if 
higher than expected marine mammal 
mortalities occur, if any conditions of 
the permit are not met, or if any 
regulations are not followed. 

The existing provision for waiver of 
specific gear requirements to experiment 
with new gear to improve marine 
mammal safety is deleted. This new 
system governing experimental fishing 
operations includes the potential for 
gear requirement waivers as well as 
other experiments. 


Classification 


This rule is being promulgated as 
interim final without opportunity for 
prior public comment and without a 
delayed effectiveness period in order to 
meet a schedule required in the statute. 
The Marine Mammal Protection Act 
Amendments of 1988, signed into law on 
November 23, 1988, require that the 
sundown set rule must be effective by 
January 1, 1989 and the prohibition on 
explosives other than Class C devices 
must be effective immediately. The 
portion of this rule that establishes a 
procedure permitting experimental 
fishing operations has been included 
because NOAA wants to be able to 
receive and act promptly on all 
reasonable new means of reducing 
incidental mortality. It would be 
contrary to the public interest to delay 
effectiveness of the experimental fishing 
permit procedure (beyond that time 
necessary for obtaining approval from 
the Office of Management and Budget 
for the collection-of-information 
requirements). Public comment is 
solicited while the rule is in effect, and 
comments received will be considered in 
preparing a final rule. 

The Assistant Administrator has 
determined, based on an environmental 
assessment prepared by NOAA, that the 
modifications to the regulations being 
made at 50 CFR 216.24(d) will not have a 
significant impact on the environment. 
As a result of this determination, an 
environmental impact statement will not 
be prepared. The EA is available upon 
request (see ADDRESS). 

The Administrator of NOAA has 
determined that this rule is not a major 
rule requiring a regulatory impact 
analysis under Executive Order 12291. 
NMFS prepared a regulatory impact 
review as part of its EA which 
concluded that this rule will not result 
in: (1) An annual major increase in costs 
or prices for consumers, individual 
industries or government agencies; (2) 
an annual effect on the economy of $100 
million or more; or (3) significant 
adverse effect on competition, 
employment, productivity, innovation, or 
on the ability of U.S.-based enterprises 
to compete with foreign-based 
enterprises in domestic or export 
markets. The estimated economic 
impact of this rule on the U.S. tuna 
fishery in the ETP ranges from $15,000 to 
$40,000 per vessel annually, which 
represents 0.7 to 1.8 percent of the total 
operating cost for a typical vessel. For a 
34 vessel fleet, the total increased costs 
would range from $510,000 to $1,360,000 
annually. A copy of the review is 
available upon request (see ADDRESS). 
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Because this rule is being published as 
an interim final rule rather than a 
proposed rule, the requirements of the 
Regulatory Flexibility Act do not apply. 
However, modification of the 
regulations will not have a significant 
economic effect on a substantial number 
of small entities. In recent years, 34 
vessels, which is about half of the U.S.- 
flag tuna purse seiners larger than 400 
tons carrying capacity, fish in the ETP 
Ocean for yellowfin tuna associated 
with marine mammals, and will be 
subject to the rule. These vessels all 
have essentially the same capabilities 
and would be affected similarly. The 
expected operating cost increase of 
between 0.7 and 1.8 percent is not a 
significant increase for the U.S. tuna 
fishermen. 

This rule contains collection of 
information requirements subject to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). The collections, 
which are subject to the Act, are found 
at 50 CFR 216.24(d)(2)(vii)(C) (2) and (5), 
which is the application for an 
exemption from the sundown set 
prohibition, and (viii), which is the 
application for an experimental fishing 
operation permit. These information 
collections will be submitted to the 
Office of Management and Budget 
(OMB) with a request for expedited 
review. The sections containing the 
collection-of-information requirements 
will take effect after approval by OMB, 
while the other sections will take effect 
January 1, 1989, in order to comply with 
the statute. NOAA will issue a notice of 
the effective date on obtaining approval 
from OMB. 

Public reporting burden for this 
collection of information is estimated to 
average 1.5 hours per application for an 
exemption from the sundown set 
prohibition including the time for 
reviewing instructions, searching 
existing data sources, and completing 
and reviewing the collection of 
information. This is a one-time 
collection and approximately 35 
responses are expected. The total 
reporting burden on tuna vessel 
operators will be 52.5 hours to apply for 
sundown set exemptions. Public 
reporting burden related to application 
for an experimental fishing operation 
will vary widely with the complexity of 
the proposed experiment. The average 
burden is estimated to be three hours. 
Based on recent experience, 
applications to test new gear or 
procedures will be infrequent. The 
maximum number of responses is 
expected to be two per year, resulting in 
a total reporting burden of six hours for 
tuna vessel owners. Send comments 
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regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the National 
Marine Fisheries Service (F/PR1), 
Washington, DC 20235, and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12612. 


List of Subjects in 50 CFR Part 216 


Administrative practice and 
procedure, Imports, Marine mammals, 
Penalties, Reporting and recordkeeping 
requirements, Transportation. 


For the reasons stated above, 50 CFR 
Part 216 is amended as follows: 


PART 216—[AMENDED] 


1. The authority for Part 216 continues 
to read as follows: 


Authority: 16 U.S.C. 1361 et seg., unless 
otherwise stated. 
§216.24 [Amended] 

2. Section 216.24 is amended by 
revising paragraph (d)(2)(vii}(C) and 
adding new paragraph (d)(2)(vii}(E) to 
read as follows: 

(d) t -@ @ 

(2) eae 

(vii) * * * 

(C) Sundown sets prohibited. On 
every set encircling porpoise, the 
backdown procedure must be completed 
and rolling of the net to sack-up must be 
begun before one-half hour after 
sundown, except as provided below. For 
the purpose of this section, “sundown” 
is defined as the time at which the upper 
edge of the sun disappears below the 
horizon or, if view of the sun is 
obscured, the local time of sunset 
calculated from tables developed by the 
U.S. Naval Observatory. A “sundown 
set” is a set in which the backdown 
procedure has not been completed and 
rolling the net to sack-up has not begun 
within one-half hour after sundown. 
Should a set extend beyond one-half 
hour after sundown, the operator must 
use the required marine mammal release 
procedures including the use of the high 
intensity lighting system. 

(1) A certificated operator may obtain 
an initial waiver from this prohibition, 
for trips with an observer, by 
establishing to the satisfaction of the 
National Marine Fisheries Service 
(NMFS) Southwest Regional Director, 
based upon NMFS and Inter-American 
Tropical Tuna Commission (IATTC) 
observer records, that the operator's 
average kill of marine mammals per ton 


of yellowfin tuna caught in sundown 
sets involving marine mammals was 
0.154 mammals or fewer. 

(7) The application must include the 
following: 

(A) Name of the operator as it appears 
on the certificate of inclusion; 

(B) The dates of all observed trips any 
part of which occurred since July 1, 1986 
and observed trips before that date, if 
necessary to include a minimum of three 
observed sundown sets; 

(C) Names of the vessels operated 
during those trips; 

(D) The number of marine mammals 
killed and the number of tons of 
yellowfin tuna caught in sundown sets 
involving marine mammals; 

(E) Detailed description of the 
circumstances that support any request 
that the mortality associated with a 
particular sundown set be excluded 
from consideration; and 

(F) The operator's signature or the 
signature of an individual authorized by 
the operator to make the application in 
the operator's absence. 

(i/) All sundown sets since July 1, 1986 
will be considered for this 
determination, except that the Regional 
Director will exclude one sundown set 
from each twelve month period from the 
calculations of average kill if the 
operator establishes to the satisfaction 
of the Regional Director that the kill in 
that sundown set was due to an 
unforeseeable equipment malfunction 
that could not have been avoided by 
reasonable diligence in operating oz 
maintaining the vessel. 

(ii) An operator must have a 
minimum of five observed sundown sets 
for the Regional Director to consider in 
determining whether or not the operator 
qualifies for an exemption. If an 
operator does not have five observed 
sundown sets since July 1, 1986, the 
NMFS Southwest Regional Director will 
consider records from observed trips 
before that date, starting with the most 
recent observed trip during which a 
sundown set was made and reviewing 
as many trips as necessary to obtain at 
least five sundown sets for 
consideration. 

(2) An operator fishing under an 
exemption from the sundown set 
prohibition must follow the marine 
mammal release requirements, including 
the use of high intensity lights for sets 
that continue one-half hour past 
sundown. 


(3) An operator exemption is valid for 
one calendar year only on trips carrying 
a NMFS or IATTC observer and expires 
on December 31, unless renewed by the 
Regional Director. 


(4) An exemption will be reviewed 
annually between November 1 and 


415 


December 15 and the exemption will not 
be renewed if the operator's average 
mortality in sundown sets during trips 
completed in the previous twelve month 
period ending November 1 exceeds the 
United States fleet’s average mortality 
rate in daylight sets for all of the 
observed trips completed in the same 
period. 


(5) An operator who is notified that 
his or her exemption will not be 
renewed, or who anticipates not getting 
renewed, may petition the Regional 
Director in writing to reinstate the 
exemption based on excluding from the 
calculations one set where an 
unforeseeable equipment malfunction 
caused mortality in a sundown set that 
could not have been avoided by 
reasonable diligence in operating or 
maintaining the vessel. The Regional 
Director will reinstate the exemption if 
the evidence supports excluding the set 
and if the resulting recalculation of the 
operator's performance meets the 
standard required by these regulations. 


* * * * * 


(E) Use of explosive devices: The use 
of explosive devices, other than Class C 
explosives as defined in 49 CFR 173.100 
and approved by the Department of 
Transportation, is prohibited in marine 
mammal sets. Use of Class C explosive 
devices to injure marine mammals is 
prohibited. 


3. In § 216.24, paragraph (d)(2){iv}{J) is 
removed. 


4. In § 216.24, a new paragraph 
(d)}(2)(viii) is added to read as follows: 


* * . * * 


(d) s**t 

(2) *s*e 

(viii} Experimental fishing operations: 
The Regional Director, Southwest 
Region, may authorize experimental 
fishing operations and may waive, as 
appropriate, any requirements within 
§ 216.24(d)(2), except quotas on the 
incidental kill of marine mammals and 
the prohibition on setting nets on pure 
schools of certain porpoise species. 


(A) A vessel _ ertificate holder may 
apply for an experimental fishing 
operation waiver by submitting the 
following information to the Southwest 
Regional Director no less than 90 days 
before the intended date the proposed 
operation is intended to begin: 

(1) Name(s) of the vessel{s) and the 
vessel certificate holder(s) to 
participate; 

(2) A statement of the specific vessel 
gear and equipment or procedural 
requirement to be exempted and why 
such an exemption is necessary to 
conduct the experiment; 
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(3) A description of how the proposed 
modification to the gear or procedures is 
expected to reduce incidental 
mortalities or serious injury of marine 
mammals; 

(4) A description of the applicability 
of this modification to other purse seine 
vessels; 

(5) Planned design, time, duration, and 
general area of the experimental 
operation; 

{6) Name{s) of the certificated 
operator(s) of the vessel(s) during the 
experiment; 

(7) A statement of the qualifications of 
the individual or company doing the 
analysis of the research. 

(B) The Regional Director will 
acknowledge receipt of the application 
and, upon determining that it is 
complete, publish notice in the Federal 
Register summarizing the application, 
making the full application available for 
inspection and inviting comments for a 
minimum period of thirty days from the 
date of publication. 

(C) The Regional Director, after 
considering the information identified in 
paragraph (d)(2)(viii){A) of this section 
and the comments received, will deny 
the application giving the reasons for 
denial or issue a permit to conduct the 
experiment including restrictions and 
conditions as deemed appropriate. 

(D) The permit for an experimental 
fishing operation will be valid only for 
the vessels and operators named in the 
permit, for the time period and areas 
specified, for trips carrying an observer 
assigned by the NMFS, and when all the 
terms and conditions of the permit are 
met. 

(E) The Regional Director may 
suspend or revoke an experimental 
fishing permit by written notice to the 
permit holder if the terms and 
conditions of the permit or the 
provisions of the regulations are not 
followed, after providing an opportunity 
for the permit holder to discuss the 
proposed suspension or revocation. 


James W. Brennan, : 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, NOAA. 
{FR Doc. 89-137 Filed 1-5-89; 8:45 am] 
BILLING CODE 3510-22-m 


50 CFR Part 675 
[Docket No. 81264-8264] 


Groundfish of the Bering Sea and 
Aleutian Islands 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Emergency interim rule. 


summary: The Secretary of Commerce 
(Secretary) has determined that an 
emergency exists in the Bering Sea and 
Aleutian Islands Area pollock joint 
venture fishery, because the fishing 
season dates that control this fishery 
will impose unacceptable costs on the 
joint venture fishing industry. The 
Secretary, therefore, is changing the 
fishing season dates. This action is 
necessary to prevent burdensome 
operating costs on joint venture 
fishermen. This is a conservation and 
management measure intended to 
promote the fishery management 
objectives of the fishery management 
plan for the groundfish fishery of the 
Bering Sea and Aleutian Islands Area. 


EFFECTIVE DATE: January 15, 1989 


ADDRESS: Copies of the environmental 
assessment may be obtained from James 
W. Brooks, Acting Director, National 
Marine Fisheries Service, P.O. Box 
21668, Juneau, AK 99802. 


FOR FURTHER INFORMATION CONTACT: 
Ronald J. Berg (Fishery Biologist, 
NMFS), 907-586-7230. 


SUPPLEMENTARY INFORMATION: 


- Background 


The domestic and foreign groundfish 
fisheries in the exclusive economic zone 
(EEZ or 3-200 miles offshore) of the 
Bering Sea and Aleutian Islands area 
are managed under the Fishery 
Management Plan for the Groundfish 
Fishery of the Bering Sea and Aleutian 
Islands Area (FMP). The FMP was 
developed by the North Pacific Fishery 
Management Council (Council) under 
the Magnuson Fishery Conservation and 
Management Act (Magnuson Act) and is 
implemented by regulations for the 
foreign fishery at 50 CFR Part 611 and 
for the U.S. fishery at 50 CFR Part 675. 

One of the groundfish species 
managed under the FMP is pollock, 
which U.S. fishermen have been 
catching and delivering to foreign 
processing vessels for joint venture 
processing (JVP). The current season for 
the JVP pollock fishery is divided into 
two parts as a result of Amendment 11 
to the FMP (52 FR 45966, December 3, 
1987) and is referred to as the pollock 
“split season.” The first part of the split 
season starts January 15 and is allowed 
to continue until JVP fishermen have 
harvested the sum of 40 percent of the 
JVP specification for pollock plus 15 
percent of the initial pollock total 
allowable catch (TAC). The second part 
of the split season starts April 15 and is 
allowed to continue until the JVP 
pollock specification has been reached. 
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The regulation implementing the split 
season will expire after 1989, having 
been in effect for two years. 

The split season served two purposes. 
One, since pollock spawn during 
February through early April, the 
resulting hiatus from the interim season 
closure afforded a conservation benefit 
to the pollock stock to the extent that 
future reproductive success might have 
been enhanced. Second, the domestic 
processing (DAP) industry benefited to 
the extent that vessels delivering to 
domestic processors were able to 
harvest pollock on fishing grounds free 
from JVP competition during the interim 
closure. 

During 1988, the first year of the 
regulation implementing the split 
season, TACs for pollock were set at 
1,300,000 metric tons (mt) and 45,000 mt 
in the Bering Sea and Aleutian Islands 
subareas, respectively, (53 FR 894, 
January 14, 1988). The initial JVP 
specifications for pollock in the Bering 
Sea and Aleutian Islands subareas were 
set at 490,838 mt and 34,090 mt, 
respectively. The permissible amounts 
allowed for JVP fishing in these 
subareas during the first part of the split 
season were 274,335 mt and 16,336 mt, 
respectively. 

After the 1988 season started on 
January 15,.as many as 90 U.S. catcher 
vessels operating in the Bering Sea 
subarea delivered pollock to about 70 
foreign processing vessels in the 
directed fishery. The first part of the 
split season was closed on February 9, 
1988 (53 FR-4178, February 12, 1988). The 
catch limit during the first part was 
harvested at an average rate of about 
91,000 mt per week. 

The Council's preliminary 
recommendation for the 1989 pollock 
TAC in the Bering Sea subarea again is 
1,300,000 mt, but the JVP proposed 
apportionment of this amount is only 
205,000 mt.(53 FR 47998, November 29, 
1988). In the Aleutian Islands subarea, 
the Council's preliminary 
recommendation for the 1989 pollock 
TAC is 45,000 mt and the JVP 
apportionment is 34,090 mt. Under the 
“split season” amendment, only 160,000 
mt in the Bering Sea subarea and 16,336 
mt in the Aleutian Islands subarea 
would be available during the first part 
of the split season. A total of 176,336 mt 
would be available, therefore, for 
harvest during the first part of the 1989 
split season. At the rate of harvest of 
91,000 mt per week that was 
experienced during the first part of the 
split season during the 1988 fishery, the 
176,336 mt initially available could be 
harvested by joint venture fishermen 
within about two weeks. 
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Joint venture fishing representatives 
testified at the Council's September 286- 
November 1, 1988 meeting that at this 
level of fishing the split season in the 
pollock fishery would impose 
unnecessary and unacceptable 
economic costs. Since the season would 
be brief, JVP fishermen would likely 
depart the Bering Sea and foreign 
processors would also disperse. Most of 
the JVP vessels would be idle until the 
April 15 starting date of the second part 
of the split season and then return to the 
Bering Sea to participate again in a very 
short season. The Council concurred 
with this analysis, recognizing that the 
split season was effective in the 1988 
fishery, but would have no useful 
purpose in the 1989 fishery. Spawning 
pollock would escape the joint venture 
fishery di the interim closure but 
would likely be caught in the DAP 
fishery. Because the DAP apportionment 
is so large, DAP should have a 
competitive fishing advantage over JVP 
without the split season. Any 
disadvantage to DAP as.a result of JVP 
receiving part of the apportionment 
would occur even without the split 
season. The Council, therefore, voted to 
recommend that the Secretary 
implement an emergency rule under 
section 305(e) of the Magnuson Act to 
substitute the split season regulation 
with a single JVP pollock fishing season 
beginning January 15. ls 

ture tatives have 

Alaska Regional Director, 
NMFS, examples of operating costs that 
JVP fishermen would incur if the split 
season were effective in 1989. Each 
Seattle-based catcher vessel would ~ 
spend about $13,000 in fuel to make the 
round trip to the Bering Sea and back to 
Seattle. While not every vessel would 
return to Seattle following the first 
pollock season, a conservative estimate 
of the number of vessels that would 
return is about 50. Since daily fuel 
consumption is about 800 gallons per 
day and a round trip takes 18 days, 
about $13,000 in fuel costs are required 
per vessel. Under the split season 
regulation, a vessel operator would 
spend this amount to return for the 
second part of the season. Fifty vessels, 
then, would spend $650,000. 

Other factors contributing to 
increased operating costs are those 


related to increased maintenance and 
repair of vessels as a result of longer 
running time, and reduced labor 
productivity as a result of lost time on 
the part of crew members by having to 
make two round trips. These factors are 
difficult to quantify, given variation in 
vessel condition and other employment 
opportunities for crew members, but 
would add additional costs on joint 
venture fishermen. 

The Secretary has reviewed this issue 
and concurs with the Council's 
recommendations. He finds that 
continuation of the JVP split season for 
pollock fishing serves no worthwhile 
purpose and imposes burdensome and 
unnecessary costs on the industry that 
are not acceptable. He is implementing 
an emergency rule under section 305(e) 
of the Magnuson Act that authorizes the 
pollock season to start on January 15 as 
scheduled, and continues through 
December 31, 1989, subject to other 
management measures authorized under 
50 CFR Part 675. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA, has determined that 
this rule is necessary to respond to an 
emergency situation and that it is 
consistent with the Magnuson Act and 
other applicable law. This rule is 
implemented for 90 days under section 
305(e) of the Magnuson Act. 

The Assistant Administrator also 
finds for good cause that the reasons 
justifying promulgation of this rule on an 
emergency basis also make it 
impractical and contrary to the public 
interest to provide prior notice and 
opportunity for comment or to delay for 
30 days its effective date, under 
provisions of section 553 (b) and (d) of 
the Administrative Procedure Act. This 
rule must be implemented as soon as 
possible if it is to accomplish its 
intended effect. : 

The National Marine Fisheries Service 
prepared an environmental assessment 
for this action and concluded that no 
significant impact on the human 
environment would result from this rule. 
A copy of this document may be 
obtained from the address above. 

This emergency interim rule is exempt 
from the normal review procedures of 
Executive Order 12291 a3 provided in 
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section 8(a)(1) of that order. It is being 
reported to the Director of the Office of 
Management and Budget, with an 
explanation of why it is not possible to 
follow the regular procedures of that 
order. 

This emergency interim rule is exempt 
from the requirements of the Regulatory 
Flexibility Act, because it is issued 
without opportunity for prior public 
comment. 

This rule does not contain a collection 
of information requirement subject to 
the Paperwork Reduction Act. 

The Assistant Administrator has 
determined that this rule will be 
implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
zone management program of the State 
of Alaska. This determination has been 
submitted for review by the responsible 
State agencies under section 307 of the 
Coastal Zone Management Act. 


List of Subjects in 50 CFR Part 675 


Fisheries. 

Dated: December 30, 1988. 
James W. Brennan, 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 


For the reasons set out in the 
preamble, Part 675 is amended as 
follows: 


PART 675—GROUNDFISH OF THE 
GULF OF ALASKA 


1. The authority citation for Part 675 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seg. 


§675.20 [Suspended in part} 


2. From January 15, 1989 through April 
15, 1989, paragraph (b)(3) in § 675.20 is 
suspended and a new § 675.23 is added 
to read as follows: 


§ 675.23 Seasons. 


Directed fishing for pollock in the 
Bering Sea and Aleutian Islands 
Management Area is authorized from 
January 15 through December 31, subject 
to other provisions of this Part. 

[FR Doc. 89-230 Filed 1-3-89; 2:10 pm] 
BILLING CODE 3510-22-M 





Proposed Rules 


Inspection Service, USDA. 
ACTION: Proposed rule. ~ 


SUMMARY: The National Poultry 
Improvement Plan (referred to below as 
the Plan) is a federal-state- 


industry 
voluntary program for the improvement 


Sanitation Monitored, Turkeys” program 
for reducing Salmonella levels in turkey 
flocks and products. We also propose to 
amend certain provisions of Parts 145 
and 147 in order to increase 
effectiveness of the Plan's monitering 
and testing procedures, and to keep the 
Plan current with the latest 
improvements in poultry disease 
technology. 

DATE: Consideration will be given only 
to comments postmarked or received-on 
or before February 6,.1989. 

ADDRESS: Send an original and two 
copies of written comments to 
Regulatory Analysis and Development, 
APHIS, USDA, Room 866, Federal 
Building, 6505 Relcrest Rd., Hyattsville, 
MD 20782. Piease state that your 
comments refer to Docket Number 86- 
110. Comments received may be 
inspected at USDA, 14th and 
Independence Ave., SW., Room 1141- 
South Bldg., between 8 a.m. and 4:30 
p-m., Monday through Friday, except 
holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. L. L. Peterson; Sheep, Goat, Equine, 
and Poultry Diseases Staff; VS; APHIS; 


USDA; Reom 848; Federal Building, 6505 
Belcrest Rd., Hyattsville; MD 20782; 301- 
436-5140. 


SUPPLEMENTARY INFORMATION: 


Background 

The National Poultry Improvement 
Plan {referred to below as the Plan) is a 
cooperative federal-state-industry 
mechanism for controlling poultry 
diseases by identifying states, flocks, 
hatcheries, and dealers that meet certain 
disease contro! standards. Customers 
then have the o to purchase 
stock that are tested “clean” of certain 
diseases, or that are produced under 
disease-prevention requirements. 

The Plan currently consists of a 
variety of programs to prevent and 
control egg-transmitted, hatchery- 
disseminated poultry diseases. 
Participation in all Plan programs is 
voluntary. However, flocks, hatcheries, 
and dealers must qualify as “U.S. 
Pullorum- —s Clean” before 
participating in any other Plan program. 

The eae for this voluntary 
program are contained in 9 CFR Parts 
145 and 147 (referred to below as “the 
regulations”). These provisions are 
amended from time to time to 
incorporate new scientific information 
and technologies within the Plan. The 
amendments that we are currently 
proposing include provisions to: 

1 Batata anew “U.S. Sanitation 
Monitored, Turkeys” program and 
emblem for turkey flocks and products. 

2. Require annual examination, by 
State Inspectors, of all records 
pertaining to flocks maintained 
primarily for production of hatching eggs 

3. Lower the minimum age at which 
turkeys can be blood tested. 

4. Change certain procedures for 
blood testing flocks and individual birds 
for pull 

5. Expand and improve the sanitation 
and flock management requirements of 
the “U.S. Sanitation Monitored” 


program for egg-type chicken breeding 
flocks. 


6. Authorize egg yolk testing as an 
alternative method of monitoring certain 
multiplier breeding flocks classified as 
“U.S. M. Gallisepticum Clean.” 

7. Expand procedures used to 
determine if a flock is infected with the 
Mycoplasma organism for which it was 
tested. 

8. Disclaim liability for failure, on the 
part of users, to adhere to Occupational 
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Safety and Health Administration 
(OSHA) standards for formaldehyde 
fumigation. 

Our proposed amendments are 
consistent with recommendations 
approved by the voting delegates to the 
June 1986 and 1988 meetings of the 
Biennial National Plan Conferences. 
Participants at these meetings 
represe! flockowners, breeders, 
hatcherymen, and Official State 
Agencies from all cooperating states. 
Definitions 


We propose to add definitions for the 
following terms to § 145.1: Exposed, fluff 
sample, infected flock, medlay, reactor, 
pregram, and succeeding flock. 

Section 145.10 


Section 145.10 lists the terminology 
and Se ee 
designate flocks, products, and states 
eee ea 
Plan programs under requirements 
specified in Subparts B through E. We 
propose to add a new paragraph {k) to 
§ 145.10, containing an illustrative 
design and terminology for the proposed 
“U.S. Sanitation Monitered, Turkeys” 
program (see the discussion under 
subhead Section 145.43{f) for details 


Section 145.12 
Section 145.12 contains criteria for the 


least 15 ELaialaeemeiaenanied 
affiliated flocks of each hatchery be 
inspected . We have found, 
ee that many of the flocks that 

are determined to be 
decastinna: These unnecessary 
inspections waste state resources. 
Further, any unwarranted visit to a flock 
endangers the owner's biosecurity 
program. 

As a means of eliminating 
unnecessary inspections, we propose to 
require that State Inspectors conduct an 
annual examination of all records 
pertaining to all independent and 
affiliated flocks maintained primarily for 
production of hatching eggs. An on-site 
inspection would be conducted only if a 
State Inspector found, during his/her 
examination of records, that a breach of 
sanitation, blood testing, or other Plan 
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requirements had occurred at a premises 
or within a flock. 


Section 145.14 Blood Tests 


Minimum ages for the taking of blood 
samples from various types of poultry 
are currently specified in §§ 145.14(a)(4); 
145.23(c)(1)(i), (c)(1)(ii), (e)(1)(i), and 
(3)(1) (ii); 145.33(c)(1)(i), (c)(1)(ii), (e)(1)(i), 
and (e)(1)(ii); 145.43(c)(1), (d)(1)(i), (e)(4), 
and (e)(3); and 145.53(c)(1)(i) and (ii). For 
purposes of clarity, we propose to delete 
all of these references and, instead, 
place minimum age requirements for 
blood testing within the introductory 
paragraph to § 145.14. 

A minimum age limit is necessary 
because newly hatched poultry does not 
have sufficient antibodies for reliable 
detection, through blood testing, of the 
diseases covered by the Plan. Chickens 
develop sufficient antibodies when they 
are more than 4 months of age; game 
birds develop them upon reaching 
sexual maturity or more than 4 months 
of age, whichever comes first. 

When the minimum age limit was 
established, it was thought that blood 
testing of turkeys would be more 
reliable if the birds were 4 months of 
age or older. However, after consulting 
with turkey industry experts, we have 
concluded that turkeys that are more 
than 12 weeks old will have built up 
sufficient antibodies for reliable blood 
testing. We propose, therefore, to 
change the minimum age for taking 
blood samples from turkeys, from the 
current “more than 4 months of age,” to 
“more than 12 weeks of age.” 


Section 145.14 Minimum Representative 
Testing Sample 


The introductory paragraph to 
§ 145.14 currently closes with the 
sentence: 


For those programs where a sample of the 
poultry may be tested in lieu of the entire 
flock, the poultry tested shall be a 
representative sample drawn from all pens or 
units of the flock. 


The term “representative sample” is 
currently not defined in the regulations. 
Thus, a 60-bird representative sample 
could be two houses containing the flock 
and yielding 30 birds each, or ten houses 
yielding just 6 birds each. In the latter 
instance, a limited infection might easily 
be missed. A similar problem exists with 
respect to the terms “pens” and “units,” 
which are also vague and lack 
nationally recognized industry 
definitions. 

We propose to require a minimum 
representative sample of 30 birds per 
house, with at least 1 bird taken from all 
pens and units in the house. (The term 
“house,” is used throughout the poultry 
industry to denote a structure, enclosed 


by walls and a roof, in which poultry are 
raised.) All the birds would be tested in 
houses containing fewer than 30 birds. 

Experimental statistical survey 
studies have established that samples of 
30 birds per house will provide a high 
probability of detecting low levels of 
infection in poultry flocks. For instance, 
probability studies reported by Dr. V. 
Beal, Jr.’, showed that sampling at this 
level will provide a 95-percent 
probability of detecting a 10-percent 
infection (e.g. 100 infected birds in a 
1,000-bird flock). 


Section 145.14 Salmonella 


Current § 145.1 defines the term 
“Salmonella” as “any bacteria belonging 
to the genus Salmonella, including the 
arizona group” (which causes serious 
illness in turkeys and which was, until 
recently, considered to be distinct from 
Salmonella). Thus, the current use of 
“Salmonella” throughout most of 
§ 145.14(a) implies that blood testing is 
carried out under the Plan for all 
diseases casued by all species of 
Salmonella. In actuality, however, the 
only Salmonella classification under the 
Plan is pullorum-typhoid. 

We are, therefore, proposing to 
substitute the term “pullorum-typhoid” 
for “Salmonella”—in the current 
heading and in paragraphs (3), (7), and 
(9) of § 145.14(a)—where the latter is 
used to refer to diseases caused by 
Salmonella. The term “pullorum- 
typhoid” is used throughout the poultry 
industry since pullorum and typhoid 
diseases share common antigens (e.g.- 
any substance capable of including a 
specific immune response), which are 
used for disease testing and 
identification. Current § 147.5 contains 
pullorum-typhoid testing procedures, 
while provisions of the “U.S. Pullorum- 
Typhoid Clean” classification are 
specified in current §§ 145.10(b), 
145.23(b), 145.33(b), 145.43(b), and 
145.53(b). 

We are not proposing to change 
“Salmonella organisms” in current 
paragraphs (9) and (10) of § 145.14(a), 
because the use of the term in these 
paragraphs is scientifically accurate. 


Section 145.14(a}(1) 


Official blood tests, approved for use 
in detecting pullorum-typhoid in various 
classes of poultry, are listed in 
§ 145.14(a)(1). This list currently consists 
of the standard tube agglutination, 
microagglutination, rapid serum, and 
stained antigen, rapid whole-blood tests. 


1 Documernts concerning these probability 
studies may be obtained from Dr. V. Beal, Jr.. 
Animal Health & Depredation Management 
Systems; PPD; APHIS; USDA; Room 843; Federal 
Building; 6505 Belcrest Road; Hyattsville; MD 20782. 
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Research conducted at the Animal 
and Plant Health Inspection Service's 
Diagnostic Bacteriology Laboratory at 
Ames, IA,? demonstrated that the 
enzyme-labeled immunosorbent assay 
(ELISA) test also serves as an effective 
means of detecting pullorum-typhoid 
diseases in poultry flocks. We propose, 
therefore, to add the ELISA test to the 
list of official blood tests for all classes 
of poultry. We also propose to reference 
current footnote 1 of this section 
{renumbered as footnote 3 under our 
proposal), which provides information 
on publications containing accepted 
ELISA test procedures. 


Section 145.14{a}(5) 


The last three sentences in current 
§ 145.14(a)(5) state: 

When reactors are found in any flock, or S. 
pullorum or S. gallinarum isolations are made 
from baby poultry or fluff samples, the flock 
may qualify for participation with two 
consecutive official negative tests. 
Qualification of this flock, or any other flock 
on the same premises during the next 12 
months, shall be based on the testing of all 
birds. Such testing shall be conducted by or 
directly supervised by a State Inspector. 


Under our proposal, these sentences 
would be deleted from § 145.14{a)(5) and 
the requirements they contain 
transferred to a proposed new 
paragraph to be numbered § 145.14(a)(6). 
Current paragraphs (6) through (10) of 
§ 145.14{a) would then be renumbered 
as (7) through (11), respectively. In 
addition to this restructuring our 
proposal would: 

1. Replace the phrase “any other flock 
on the same premises,” as used in the 
three sentences shown above, with 
“succeeding flocks.” The latter is 
defined in this proposal as flocks 
brought onto a premises during the 12 
months following the removal of an 
infected flock. This amendment is 
proposed for the purpose of clarity and 
does not change the meaning of the 
provision. 

2. Replace vague references to 
required “tests” and “testing” in the 
three sentences shown above, with a 
specific requirement for an official blood 
test named in paragraph (a)(1) of 
§ 145.14. This amendment is also 
proposed for the purpose of clarity and 
does not change the meaning of the 
provision. 

3. Authorize qualification of a 
succeeding flock for participation in the 
Plan with a single negative result to an 


2 Documents concerning the ELISA research at 
Ames may be obtained from Dr. 1. L. Peterson; 
Sheep, Goat, Equine, and Poultry Diseases Staff; VS; 
APHIS; USDA; Room 848; Federal Building; 6505 
Belcrest Road; Hyattsville; MD 20782. 





official blood test named in paragraph 
(a){1) of § 145.14. Current provisions 
require two consecutive negative tests 
to qualify a flock in which a reactor has 
been found. Since the succeeding flock 
should not contain any reactors (if it 
does, the two test rule would apply), we 
believe that a single negative test would 
be sufficient. 

4. Add a provision requiring Official 
State Agencies to test all birds on 
premises exposed to birds, equipment, 
supplies, or personnel from a primary 
breeding flock during a period when the 
primary breeding flock was exposed to 
S. pullorum or S. gallinarum. In 
determining exposure, Official State 
Agencies would evaluate the probability 
of contacts between the primary 
breeding flock and (a) infected wild 
birds, (b) contaminated feed or waste, or 
(c} birds, equipment, supplies, or 
personnel from flocks infected with S. 
pullorum or Gallinarum. 

We believe that this new provision is 
necessary because primary breeding 
flocks are the source of breeding stock 
for multiplier breeding flocks, which in 
turn supply replacements for meat and 
egg flocks. Thus, an infection in a 
primary breeding flock has the 
capability to quickly spread into alli 
facets of the poultry industry. 


Section 145.14{a}{9) 


All flocks participating in Plan 
programs are blood tested for pullorum- 
typhoid. Since false reactions are 
common, positive blood tests must be 
validated. Under current § 145.14{a)(8), 
validation is by autopsy and 
bacteriological examination of reactors 
at a laboratory “designated by the 
Official State Agency for bacteriological 
examination.” This provision has been 
redesignated as § 145.14(a}{9) in our 
proposal. For purposes of simplicity, our 
proposal requires submission to an 
“authorized laboratory” (defined in 
§ 145.1 as “a laboratory designated by 
an Official State Agency, subject to 
review by the Service, to perform the 
blood testing and bacteriological 
examinations provided for in this part”). 

Our proposal also establishes a 
maximum time limit—within 10 days 
from the date of reading an official 
blood test—for submission of these 
reactors to the authorized laboratory. 
Puliorum-typhoid organisms may not 
remain viable and, therefore, not be 
detectable, if too much time passes 
between the initial blood test and the 
subsequent bacteriological examination. 
We are not aware of any research that 
would establish a timeframe for 
bacteriological examination or retesting. 
However, based on the experiences of 
U.S. Department of Agriculture 


laboratory scientists, we believe that the 
proposed 10-day-period would assure 
recovery of the pullorum-typhoid 
organisms. 

We further proposed to provide two 
additional options for validating positive 
pullorum-typhoid blood tests: {1) 
Retesting the serum specimen that 
produced the positive reaction, and (2) 
retesting reactors using an official 
supplemental blood test. These options 
will allow initial blood test results to be 
either validated or identified as false 
reactions without necessitating the 
slaughter of reactors. 

Serum testing would utilize a sample 
that has been diluted 40 or 50 times from 
the original specimen. A false reaction 
to the full-strength specimen will differ 
significantly from the result produced 
when the diluted specimen is tested. If 
the reaction to the retest is positive at 
the specified dilutions, the reactor and 
flock would be bacteriologically 
examined or retested using an official 
blocd test. 

The most time consuming option 
would be to conduct new blood tests. To 
prevent disease spread during the 
testing period, the flock would have to 
be maintained under a security system 
specified or approved by the Official 
State Agency. If the retest is positive, 
the reactors and flock would be 
bacteriologically examined. 

Under our proposal, the Official State 
Agency would select the option to be 
used in each circumstance, based on a 
cost-benefits analysis involving 
evaluation of such factors as: Ratio of 
reactors-to-total birds, the value of the 
reactors and flocks at risk, the necessity 
for preserving birds from scarce genetic 
lines, the frequency and ratio of false 
reactions during recent blood testing, 
the need for a quick determination of 
disease existence, and the cost for each 
retesting option versus the total 
availability of funds (when the state 
provides retesting subsidies). 


Paragraph (b)(2)}(iii) of Sections 145.23, 
145.33, 145.43, and 145.53 

Participants in the “U.S. Pullorum- 
Typhoid Clean” program have flocks 
that have tested negative, or that are 
derived from flocks that have tested 
negative, for pullorum-typhoid. The 
program's procedures for qualifying 


* The security system would. consist of 


restricting the movement of live birds, products, 
equipment, and supplies from the premises; and {d)} 
ne eee 
cpetemne wihenees nie dpennnnnesed: 
factors-as the proximity of other, disease-free flocks 
and the physical layout of the premises. 
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multiplier breeding flocks, composed of 
progeny of a primary breeding flock that 
is intended solely for the production of 
multiplier breeding flocks, are contained 
in current paragraph (b)(2){iii) of 

§§ 145.23, 145.33, 145.43, and 145.53. This 
paragraph requires that all flocks, for 
which qualification is sought, either be 
blood tested or bacteriologically 
examined and monitored. 

The current bacteriological 
examination/monitoring program 
involves bacteriological examinations of 
10-day chick mortality and down shed 
by chicks in the hatcher. The current 
blood testing requirements are: (a) A 
sample comprised of at least 25 percent 
of the birds in the flock has been 
officially blood tested with no reactors; 
(b) the percentage of the flock included 
in the sample may be reduced by 5 
percentage points following each year in 
which there is no evidence of infection 
on the premises until the required 
percentage is reduced to zero; and {c) 
the sample shall include at least 500 
birds the first year, 400 the second year, 
300 the third year, 200 the fourth year, 
and 100 the fifth year. 

During the nearly two decades since 
these provisions were added to the 
regulations, conditions have changed 
significantly within the poultry industry. 
Today, virtually all new multiplier 
breeding flocks, and breeding flocks 
composed of progeny of a primary 
breeding flock that is intended solely for 
the production of multiplier breeding 
flocks, originate from “U.S. Pullorum- 
Typhoid Clean” breeding flocks, or from 
flocks that meet equivalent requirements 
under the supervision of an Official 
State Agency. Our experience, compiled 
during years of monitoring qualified and 
unqualified flocks, is that flocks that 
originate from “U.S. Pullorum-Typhoid 
Clean” or equivalent flocks can be 
safely qualified for participation in the 
“U.S. Pullorum-Typhoid Clean” program, 
without blood testing or bacteriological 
examination/monitoring, provided no 
exposure to pullorum-typhoid has 
occurred. 

Under our proposal, the 
bacteriological monitoring requirement 
would be deleted. Poultrymen seeking 
program qualification would not have to 
bleed testa flock located on premises 
where either no poultry or a flock not 
classified as “U.S. Pullorum-Typhoid 
Clean” was located during the previous 
12 months, unless the Official State 
Agency determines that exposure to 


pullorum-typhoid occurred. When a 


candidate flock has been exposed, an 
Authorized Agent would blood test up to 
300 birds. In making determinations of 
exposure—and of how may birds would 
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be blood tested—the Official State 
Agency would evaluate: (a) The results 
of any blood tests, described in 

§ 145.14(a)(1)}, that were performed on 
an unclassified flock located on the 
premises during the previous year, (b) 
the origins of the unclassified flock, and 
(c) the probability of contacts between 
the flock for which qualification is being 
sought and infected wild birds, 
contaminated feed or waste, or birds, 
equipment, supplies, or persons from or 
exposed to flocks infected with 
pullorum-typhoid. 


Section 145.23(d) 


Section 145.23 contains qualification 
procedures and requirements for various 
official Plan programs for egg-type 
chicken breeding flocks and products. 
Paragraph (d) of this section contains 
provisions for the “U.S. Sanitation 
Monitored” program, which is designed 
to prevent and control Salmonellosis in 
the egg-type chicken breeding-hatching 
industry. We are proposing to amend 
paragraph (d) as follows: 

1. Paragraph (d)(1)(i) currently 
requires that flocks originate from a 
source where “sanitation and 
management practices, as outlined in 
§ 145.23(d)(1)” are conducted. In fact, a 
source flock that meets this requirement 
is a “U.S. Sanitation Monitored” flock. 
Therefore, for purposes of simplification 
and clarity, we propose to replace the 
current language with a specific 
requirement that the flock originate from 
a “U.S. Sanitation Monitored” flock. 

Many flock owners, who are not Plan 

. participants, utilize good sanitation and 
management practices. Under our 

_ proposal, a flock that did not originate 
from a “U.S. Sanitation Monitored” flock 
would be eligible to qualify for the 


s 


program 


* * * the meconium from the chick boxes and 
a sample of the chicks that died within 7 days 
after birth * are examined bacteriologically 
for Salmonella at an authorized laboratory. 
Cultures from positive samples shall be 
serotyped. 


“Meconium” is the fecal matter 
collected by sexors or initially voided 
by newly hatched poultry. Any 
Salmonella that were present in the egg 
should also be in the meconium. 
“Serotyping” is the process of 


* The number of dead chicks to be sampled would 
be determined by the Official State Agency, based 
on the size of the flock, the rate of mortality within 
the flock, and the total number of dead chicks. We 
are not aware of any research establishing 
timeframes for bacteriological examination of dead 
chicks for Salmonella. To be effective, however, the 
examinations must be performed while Salmonella 
organisms are viable. The 7-day limitation is used 
by United States Department of Agriculture 
laboratory scientists and had proved successful in 
this regard. 


determining the exact antigenic identity 
of a specific organism from the roughly 
2,000 Salmonella known to exist. 

2. In the recent past, contaminated 
feed has been a significant source of 
Salmonella outbreaks. Current 
paragraph (d) recommends that flock 
owners should only use feed that has 
been produced by a certain 
manufacturing process, under 
temperatures that will destroy 
Salmonella. To further reduce the 
incidence of Salmonella organisms in 
feed, we propose to change this 
recommendation to a requirement, and 
to add additional provisions to further 
minimize post-manufacture 
recontamination. 

Current paragraph (d) recommends 
using only feed manufactured in pellet 
form, or in pellets that are then 
crumbled into smaller pieces. Our 
proposal specifies that the pellets shall 
either be devoid of animal protein, or 
contain animal protein products 
produced under the Animal Protein 
Products Industry (APPI)/Education 
Salmonella Reduction Program. 
Salmonella organisms are much less 
prevalent in feed that does not contain 
animal protein, and the APPI program 
includes manufacturing safeguards to 
prevent post-manufacture 
recontamination.® 

Current paragraph {d) recommends 
subjecting feed to temperatures of 190 
degrees F. or above during the pellet 
manufacturing process. However, either 
time or pressure can be factored in to 
destroy Salmonella at lower 
temperatures. Under our proposal, feed 
would be subjected to a temperature of 
190 degrees F. or above, 165 degrees F. 
for at least 20 minutes, or 184 degrees F. 
and 70 lbs. of pressure during the pellet 
manufacturing process.® 

Salmonella organisms are not 
destroyed during the manufacture of 
mash (a combination of grain and 
protein/vitamin supplements ground 
into small particles) feeds. But, although 
not as safe as pellet or crumbled feed, 
mash is substantially less expensive. 
Our proposal allows use of mash feeds 
because many flock owners could not 
afford to participate in the voluntary 
“U.S. Sanitation Monitored” program if 
use of mash feeds were prohibited. This 


5 Documents concerning the APPI/Education 
Salmonella Reduction Program may be obtained 
from Dr. I. L. Peterson; Sheep, Goat, Equine, and 
Poulty Diseases Staff; VA; APHIS; USDA, Room 
848, Federal Building: 6505 Belcrest Road; 
Hyattsville, MD 20782. 

® Documents concerning time, temperature, and 
pressure requirements for the pellet manufacturing 
process may be obtained by writing Dr. I. L. 
Peterson; Sheep, Goat, Equine, and Poultry Diseases 
Staff; VS; APHIS; USDA; Room 848; Federal 
Building; 6505 Belcrest Road: Hyattsville: MD 20782. 
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is because feed expenditures account for 
as much as 70 percent of a flock owner’s 
production costs. If a flock owner uses 
mash feed, we prefer for him/her to 
remain a participant in the “U.S. 
Sanitation Monitored” program, since 
the program’s other required sanitation 
and management practices may 
compensate for the failure to use only 
pellet feeds. We are, however, proposing 
to minimize the hazard from mash by 
restricting use of mash feeds to only 
mash that is either devoid of animal 
protein, or that contains only animal 
protein products processed in a pelleting 
mill to destroy Salmonella. 

3. The illustrative “U.S. Sanitation 
Monitored” design (see current 
§ 145.10(d), figure 5) is used by the 
breeding-hatching industry as proof that 
hatching eggs and newly hatched chicks 
were produced by a flock maintained 
under certain sanitation and 
management practices to reduce the 
incidence of Salmonella. We believe. 
however, that the current “U.S. 
Sanitation Monitored” program is 
flawed in that it does not contain 
provisions for detecting group D 
Salmonella in flocks that have qualified, 
or are qualifying, for this classification. 
At least one of the Salmonella 
organisms belonging to this group can be 
transmitted from an infected bird to its 
egg, and then on to the resulting chick. 

Under our proposal, blood and 
environmental samples would be 
collected from the flock and examined 
for group D salmonella at an authorized 
laboratory, using bacteriological and 
serological procedures described in 
current §§ 147.11 and 147.12 of this 
chapter. Cultures from positive samples 
would be serotyped to determine the 
antigenic identity of the specific 
organism involved (roughly 2,000 
different Salmonella are known to esist)}. 

Chickens are blood tested when the 
flock is more than 4 months of age (see 
the discussion under subhead Section 
145.14; Blood Tests). Environmental 
samples should be collected at the same 
time because blood tests will not reveal 
if a Salmonella organism, which has not 
yet infected any birds within the flock, 
is nevertheless in the flock’s 
environment. Also, a bird may be 
infected, but not producing serologic 
reactions when a blood test is 
conducted. 

We are proposing that 300 of the birds 
in the flock would be blood sampled and 
that all birds with positive or 
inconclusive reactions, up to a 
maximum of 25 birds would be 
submitted to an authorized laboratory 
for examination. We are not aware of 
any research establishing a sample size 
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for chickens blood tested, or reactors 
examined, for group D Salmonella. Our 
proposed limits of 300 birds and 25 
reactors have proven effective when 
used by United States Department of 
Agriculture scientists conducting similar 
tests for other salmonellas. For this 
reason, we believe that this sampling 
pattern would also prove effective in 
testing for group D Salmonella. 

4. Paragraph (d) currently 
recommends that Official State 
Agencies apply two monitoring 
procedures to determine the status and 
effectiveness of each flock's sanitation 
practices. We believe that monitoring is 
important enough to be made a 
requirement, but also believe that the 
currently recommended monitoring 
procedures should be amended. 

The first of the current procedures 
involves culturing the surface of cased 
eggs for fecal contaminating organisms. 
This procedure is unnecessary, and we 
propose to delete it, because current 
regulations already provide for the 
sanitizing of hatching eggs. 

The second procedure involves 
periodic culturing of dead-in-shell eggs, 
a large category that includes: (a) Eggs 
in which a recognizable chick was 
formed, but did not hatch; (b) eggs that 
were cracked, allowing entry of outside 
organisms; and (c) eggs, known as dead 
germ eggs, in which the yolk has not 
been completely brought into the 
embryo’s body. We propose to require a 
monthly bacteriological examination of 
a minimum of 30 dead germ eggs,” since 
these eggs are easier and more reliable 
to culture than cracked eggs or those 
with more developed embryos. 

5. Several university and industry 
studies ® have revealed that at least one 
strain of Salmonella enteritidis can be 
transmitted from an infected bird to its 
egg, and then on to the resulting chick. 
To ensure that products sold under the 
“U.S. Sanitation Monitored” 
classification are free of Salmonella 
enteritidis safe and wholesome, we 
propose to amend paragraph (d) to 
prohibit classification of a flock if any 
Salmonella enteritidis organism is 
isolated from a bird in a breeding flock 
or dead-germ egg culture. 

On the other hand, our proposal will 
permit classification when a Salmonella 


7 Statistics demonstrating the effectiveness of 
testing 30-egg cultures may be obtained from Dr. I. 


Belcrest Road; Hyattsville; MD 20782. 


enteritidis organism is isolated from an 
environmental sample collected from 
the flock—if certain egg and flock 
retesting procedures are followed and 
no further positive results are found. 
This is because environmental 
contamination can result from sources 
other than the birds in the flock, such as 
an infected mouse. 


Section 145.43{c) 


Section 145.43 contains qualification 
procedures and requirements for Plan 
programs for turkey flocks and products, 
including “U.S. M. Gallisepticum Clean.” 
Currently, flocks qualify for 
participation in this program on the 
basis of negative blood tests, and no 
subsequent retesting is required. We 
believe that retesting is necessary to 
ensure the continued negative status of 
classified flocks. 

Under our proposal, a minimum of 30 
samples from male flocks and 60 
samples from female flocks ® must be 
retested to retain a “M. Gallisepticum 
Clean” classification. Retesting would 
be conducted when the flock is 28-30 
weeks of age in order to reconfirm its 
disease-free status shortly before the 
start of its first egg-laying cycle. 


Section 145.43{f) 


Section 145.43 contains qualification 
procedures and requirements for the 
official Plan programs for turkey flocks 
and products. Under our proposal, a 
new paragraph (f) would be added to 
§ 145.43, containing proposed provisions 
for a new “U.S. Sanitation Monitored, 
Turkeys” program. 

Our proposal is based on an actual 
program that has been in effect in 
Minnesota for seven years. According to 
Minnesota poultry health officials, their 
program has proven to be a practical 
and effective program for reducing the 
Salmonella level in Minnesota turkeys. 

The proposed monitoring, testing, and 
management requirements for the new 
Plan program include: 

Hatchery debris (dead germ hatching 
eggs, fluff, and meconium collected by 
sexors), a sample of the poults that died 
within 10 days after birth, or both would 
be: (a) Examined bacteriologically at an 
authorized laboratory for Salmonella as 
part of the qualification requirements for 
breeding flocks produced by primary 


® This has proven to be an effective sample size 
when retesting for retention of “U.S. M. Meleagridis 
Clean” classifications. The minimum sampling 
pattern of 30 samples from male flocks and 60 from 
female flocks has proven effective when used by 
United States Department of Agriculture laboratory 
scientists conducting similar tests for similar 
diseases. For this reason, we believe that this 
sampling pattern would also prove effective in 
testing for M. Gallisepticum. 
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breeders, and (b) cultured from poults 
produced by hatching eggs from each 
flock as a means of evaluating the 
effectiveness of the proposed control 
procedures. The number of dead poults 
to be sampled would be determined by 
the Official State Agency, based on the 
size of the flock, the rate of mortality 
within the flock, and the total number of 
dead poults. We are not aware of any 
research establishing timeframes for 
bacteriological examination of dead 
poults for Salmonella. To be effective, 
however, the examinations must be 
performed while Salmonella organisms 
are viable. The 10-day limitation used 
by United States Department of 
Agriculture laboratory scientists has 
proven successful in this regard. 


Feed for turkeys in the candidate breeding 
flock shall meet the following requirements: 

(i) All feed manufactured in pellet form 
must have been subjected to temperatures of 
190 degrees F. or above, 165 degrees F. for at 
least 20 minutes, or 184 degrees F. and 70 lbs. 
of pressure during the manufacturing process. 

(ii) Initial feed (for newborn poults to 2 
weeks of age) shall be manufactured in pellet 
form, either with no animal protein or with 
animal protein products produced under the 
Animal Protein Products Industry/Education 
Salmonella Reduction Program.6 

(iii) Succeeding feed (for turkeys 2 weeks 
or older) shall be as described in (ii) above, 
mash that contains no animal protein 
products, or mash that contains an animal 
protein products supplement that has been 
manufactured in pellet form and crumbled. 


During its initial 2 weeks of life, a 
young turkey is especially vulnerable to 
Salmonella infection and should only be 
fed pellets produced under the 
prescribed conditions, because 
Salmonella organisms are destroyed 
during the manufacture of this type of 
feed. By the third week of its life, the 
young turkey’s natural immune system 
should be fully developed and capable 
of resisting colonization by the low 
levels of Salmonella that may be found 
in a mash feed. (See paragraph No. 2, 
subhead Section 145.23(d) for a more 
detailed discussion of pellet and mash 
feeds.) 


Owners of flocks found infected with a 
paratyphoid Salmonella may vaccinate these 
flocks with an autogenous bacterin with a 
potentiating agent. 


This provision would permit use of a 
vaccine that contains a killed 
Salmonella and an agent that produces a 
slow, sustained release to stimulate 
increased immunity. This type of 
vaccine is cultured from Salmonella 
already present in the flock, with lab 
work and preparation often performed 
entirely intra-state. We propose, 
therefore, to footnote this provision to 
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inform flock owners that preparation 
and use of this type of vaccine may be 
regulated by State and Federal statutes. 


Environmental samples shall be taken by 
an Authorized Agent, as described in § 147.12 
* * * * and examined bacteriologically at an 
authorized laboratory for Salmonella. 


Flock owners participating in the 
“U.S. Sanitation Monitored, Turkeys” 
program are required to comply with 
good sanitation and management 
practices. However, Salmonella 
organisms may be brought into a flock’s 
environment by wild birds, infected 
mice, unauthorized visitors, and other 
means that are beyond the flock owner's 
control. Under our proposal, therefore, 
environmental sampling would be 
conducted: 

1. At 12-20 weeks of age, when 
candidate flocks are blood tested for 
qualification in the Plan’s various 
voluntary programs. 

2. At 35-50 weeks of age and from 
each molted flock at midlay, to ensure 
that the flock’s environment continues to 
be Salmonella-free. 

3. After the flock is removed, to 
ensure that Salmonella-free birds will 
not be placed in a contaminated laying 
house. This is necessary because we 
know that at least one Salmonella 
organism can be transmitted from an 
—s bird through its egg to the new 
poult. 


Section 145.53(c}(1){ii){A) 


Current § 145.53{c)(1)(ii)(A) describes 
one of two alternate testing procedures 
used for retention of the “U.S. M. 
Gallisepticum Clean” classification for 
waterfowl, exhibition poultry, and game 
bird multiplier breeding flocks. This 
requirement is for a random sample of 
serum from at least 2 percent of the 
birds in the flock to be tested. 

We propose to revise the paragraph to 
allow use of a random sample of either 
serum or egg yolk obtained from at least 
2 percent of the birds. Egg yolk testing is 
currently listed—in §§ 145.23(c)(1)(ii)(C) 
and 145.33(c)(1)(ii)(C)—as an approved 
procedure for retention of the “U.S. M. 
Gallisepticum Clean” classification for 
egg-type and meat-type multiplier 


chicken breeding flocks. Egg yolk testing 
should have also been authorized for 


waterfowl, exhibition poultry, and game 
birds, but was inadvertently overlooked 
when the chicken flock uses were 
approved. We now propose to correct 
this lapse. 

This change should encourage greater 
participation from the gamebird segment 
of the poultry industry, since it would 
provide another method for monitoring 
and testing game bird flocks, which are 
often difficult to test serologically. 


Greater participation should, in turn, 
lead to reduced levels of M. 
gallisepticum exposure, infection, and 
spread. 


Section 147.6 


Paragraph (b) to § 147.6 contains 
supplemental procedures to be used 
when a flock tests “suspicious” for 
Mycoplasma gallisepticum, M. 
synoviae, and M. meleagridis. Current 
§ 147.6(b)}(5) specifies that flocks shall 
be considered infected by the Official 
State Agency if HI (hemagglutination 
inhibition) titers of 1:80 or SPD (serum 
plate dilution) titers of 1:10 are found. A 
“titer of 1:80” is a positive reaction to a 
solution that is 1 part serum and 80 parts 
saline. 


We believe, however, that culturing 
techniques should be used when a 
positive test is not supported by clinical 
evidence. Thus, under our proposal, 
culturing would be required if the 
supplemental tests are positive, but 
active air sac lesions, sinusitis, 
synovitis, or other clinical signs of a 
respiratory disease are not evident. 

We also propose to add the enzyme- 
labeled immunosorbent assay (ELISA) 
test to § 147.6(b)(5) as an authorized 
supplemental test for mycoplasma. The 
manufacturer has included 
recommended titers for Mycoplasma 
gallisepticum, M. synoviae, and M. 
meleagridis in the instructions that 
accompany every test. We are not 
aware of any research establishing more 
effective titers for these diseases, 
therefore we are proposing to adopt the 
manufacturer's recommendations. 


Section 147.25 


Section 147.25 describes authorized 
methods of fumigating hatching eggs and 
hatchery equipment, including the use of 
formaldehyde as a fumigant. Due to 
concerns over possible health hazards, 
the Occupational Safety and Health 
Administration (OSHA) has published 
safety standards for formaldehyde use. 
Our proposed amendment to the 
introductory paragraph of § 147.25 
would: 

1. Inform readers of the regulations of 
the existence of the OSHA standards 
and of their publication in the Dec. 4, 
1987 Federal Register (52 FR 46168, 
Docket Nos. H-225, 225A, and 225B). 

2. Disclaim any liability for failure on 
the part of the user to adhere to the 
OSHA standards. 


Miscellaneous 


We also propose to make certain 
nonsubstantive changes in the 
regulations for the purposes of clarity. 
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Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this proposed rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule would have an 
effect on the economy of less than $100 
million; would not cause a major 
increase in costs or prices for 
consumers, individual industries, 
federal, state, or local government 
agencies, or geographic regions; and 
would not cause a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Plan is a cooperative federal-state 
program. Participation is voluntary. 
Proposals to change provisions of this 
program are based on recommendations 
of the Biennial National Plan 
Conference, which included 
representatives of member states, 
hatcheries, dealers, flock owners, and 
breeders. Plan participants requested 
that we propose amendments to the 
regulations to incorporate new 
technology and information within the 
Plan. 

The amendments proposed in this 
document should not have a significant 
economic impact on the large number of 
small entities in the poultry industry, 
and should not cause significant 
changes in the cost of producing or 
buying poultry and poultry products, or 
in the amount of poultry and poultry 
products marketed because: 

1. The proposed annual examination 
of all records pertaining to flocks 
maintained primarily for production of 
hatching eggs should enable official 
State Agencies to identify more of the 
flocks that have incurred a possible 
disease exposure. This should increase 
the effectiveness of the annual on-site 
inspection program, but will neither 
increase nor disease the number of 
inspections conducted. 

2. Changing the minimum age of blood 
testing turkeys would permit testing one 
month earlier than under current rules, 
but will neither increase nor decrease 
the number of birds tested annually. 

3. Amendments to certain of the Plan's 
testing and monitoring procedures are 
proposed to incorporate new technology 
and research findings. These changes 
would increase effectiveness and permit 
use of alternative tests and montoring 
procedures for disease prevented and 
controlled by Plan programs. 
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4. Proposed amendments to the 
provisions of the “U.S. Sanitation 
Monitored” program would result in 
slight increase in producer costs for 
additional testing. However, these same 
amendments should result in a slight 
reduction in the egg and chick mortality 
for participating flocks. It is difficult to 
project the degree to which these new 
producer costs and savings would be 
offset under our proposal, because the 
regulations would allow flock owners to 
choose among testing and feed 
alternatives. Nevertheless, we are 
certain that net costs or savings 
resulting from the changes we are 
proposing would be insignificant, in 
terms of overall productions costs, and 
would not affect the wholesale or retail 
cost of poultry or poultry products. 

5. Cost-benefits to producers who 
decide to participate in the proposed 
new “U.S. Sanitation Monitored, 
Turkey” program would also roughly 
balance out. Producers would incur a 
small additional cost for required 
sanitation measures (although many 
producers are already engaging in some 
or all of these sanitation practices). The 
primary purpose of these measures is to 
reduce the incidence of Salmonella in 
the flock, but reduced Salmonella levels 
would, in turn, result in a slight increase 
in the number of surviving eggs and 
poults. The experience of the turkey 
industry in Minnesota—where a “U.S. 
Sanitation Monitored, Turkeys” program 
has been underway for seven years—is 
that profits from the sale of the 
additional eggs and poults roughly 
equals the cost of the additional 
sanitation measures. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Services has 
determined that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 
entities. 

List of Subjects in 9 CFR Parts 145 and 
147 


Animal diseases, National Poultry 
Improvement Plan, Poultry and poultry 
products. 

Accordingly, we propose to amend 
regulations contained in 9 CFR Parts 145 
and 147 as follows: 


PART 145—NATIONAL POULTRY 
IMPROVEMENT PLAN 


1. The authority citation for Part 145 
would continue to read as follows: 


Authority: 7 U.S.C. 429; 7 CFR 2.17, 2.51, 
and 371.2{d) 


§145.1 [Amended] 


2. The definitions in § 145.1 would be 
placed in alphabetical order and the 
paragraph designations would be 
removed. 

3. Section 145.1 would be amended by 
adding new definitions in alphabetical 
order to read as follows: 


§145.1 Definitions. 


* * * . 


Exposed (Exposure). Threatened by 
infection resulting from contact with 
birds, equipment, personnel, supplies, or 
any article infected with, or 
contaminated by, communicable poultry 
disease organisms. 


. = e * * 


Fluff sample. Feathers, shell 
membrane, and other debris resulting 
from the hatching of poultry. 


* * 7 7. * 


Infected flock. A flock in which an 
authorized laboratory has discovered 
one or more birds infected with a 
communicable poultry disease for which 
a program has been established under 
the Plan. 


* + . * * 


Midlay. Approximately 2-3 months 
after a flock begins to lay or after a 
molted flock is put back into production. 


* * * * 7 


Program. Management, sanitation, 
testing, and monitoring procedures 
which, if complied with, will qualify, 
and maintain qualification for, 
designation of a flock, products 
produced from.the flock, or a state by an 
official Plan classification and 
illustrative design, as described in 
§ 145.10. 


* * * « * 


Reactor. A bird that has a positive 
reaction to a test, required or 
recommended in Parts 145 or 147 of this 
chapter, for any poultry disease for 
which a program has been established 
under the plan. 


* * . * * 


Succeeding flock. A flock brought 
onto a premises during the 12 months 
following removal of an infected flock. 


* * * * * 


4. In § 145.10, a new paragraph (k) 
would be added to read as follows: 


§145.10 Terminology and classification; 
flocks, products, and States. 

(k) U.S. Sanitation Monitored, 
Turkeys. (See § 145.43(f}.) 
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5. Paragraph (b) of § 145.12 would be 
revised to read as follows: 


§ 145.12 Inspections. 
* * * * * 


(b) The records of all flocks 
maintained primarily for production of 
hatching eggs shall be examined 
annually by a State Inspector. On-site 
inspections of flocks and premises will 
be conducted if the State Inspector 
determines that a breach of sanitation, 
blood testing, or other provisions has 
occurred for Plan programs for which 
the flocks have or are being qualified. 

6. Section 145.14 would be amended 
as follows: 

a. The introductory paragraph would 
be revised. 

b. Paragraph (a)(1) would be revised 
and a new footnote number “1” would 
be added. 

c. Paragraph (a)(3) would be amended 
by removing “Salmonella” and inserting 
“pullorum-typhoid”. 

d. Paragraph (a)(4) would be removed 
and marked as [Reserved]. 

e. Paragraph (a)(5) would be amended 
by removing the last three sentences. 

f. Paragraphs (a) (6) through (10) / 
would be redesignated as paragraphs (a) 
(7) through (11) respectively and a new 
paragraph (a)(6) and footnote 2 would 
be added. 

g. Newly redesignated paragraph 
(a}(8) would be amended by removing 
“with Salmonella antigens of’ and 
inserting “for pullorum-typhoid in”. 

h. Newly redesignated paragraph (9) 
would be revised. 

i. Newly redesignated paragraph (10) 
would be amended by removing “upon 
which a Salmonella classification is 
based” and inserting “for pullorum- 
typhoid”. 

j. Footnote number “1” and the 
reference in paragraph (b)(1) would be 
renumbered “3”. . 

As amended § 145.14 would read as 
follows: 


§ 145.14 Blood testing. 


Poultry must be more than 4 months of | 
age when blood tested for an official 
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classification: Provided, That turkeys 
may be blood tested at more than 12 
weeks of age under Subpart D, while 
game birds may be blood tested under 
Subpart E when more than 4 months of 
age or upon reaching sexual maturity, 
whichever comes first. Blood samples 
for official tests shall be drawn by an 
Authorized Agent or State Inspector and 
tested by an authorized laboratory, 
except that the stained antigen, rapid 
whole-blood test for pullorum-typhoid 
may be conducted by an Authorized 
Agent or State Inspector. For Plan 
programs in which a representative 
sample may be tested in lieu of an entire 
the minimum number tested shall 
be 30 birds per house, with at least 1 
bird taken from each pen and unit in the 
house. All birds must be tested in 
houses containing fewer than 30 birds. 
(a) For Pullorum-Typhoid. (1) The 
official blood tests for pullorum-typhoid 
shall be the standard tube agglutination 
test, the microagglutination test, the 
enzyme-labeled immunosorbent assay 
test (ELISA), or the rapid serum test for 
all poultry; and the stained antigen, 
rapid whole-blood test for all poultry 
ys. The ures for 
ucting official blood tests are set 
forth in §§ 147.1, 147.2, 147.3, and 147.5 
of this chapter and referenced in 
footnote 3 of this section. Only an’ 
approved by the t and of the 
polyvalent type be used for the 
rapid whole-blood test. All microtest 
antigens and enzyme-labeled 
immunosorbent assay reagents shall 
also be approved by the Department.* 


from serum or blood from 
baby poultry, or from fluff samples 
produced by hatching eggs, the infected 
flock shall qualify for participation in 
the Plan with two consecutive negative 
results to an official blood test named in 
paragraph (a)(1) of this section. A 
su ing flock must be qualified for 
participation in the Plan's pullorum- 
typhoid program with a negative result 
to an official blood test named in 
paragraph (a)(1) of this section. Testing 
to qualify flocks for Plan participation 
must include the testing of all birds in 
infected and succeeding flocks, and 
shall be performed or physically 
supervised by a State Inspector. If the 
State Inspector determines that a 
primary breeding flock has been 
exposed to S. pullorum or S. 


! The criteria and procedures for Department 
approval of antigens and reagents may be obtained 
Veterinary c BBEP, APHIS, Federal 
Building, 6505 Belcrest Road, Hyattsville, MD 20782. 


gallinarum,? the Official State Agency 
shall require: 

(i) The taking of blood samples— 
performed by or in the presence of a 
State Inspector—from all birds on 
premises exposed to birds, equipment, 
supplies, or personnel from the primary 
breeding flock during the period when 
the State Inspector determined that 
exposure to S. pullorum or S. gallinarum 
occurred. 

{ii) The banding of all birds of these 
premises—performed or physically 
supervised by a State Inspector—in 
order to identify any bird that tests 
positive; and 

(iii) The testing of blood samples at an 
authorized laboratory using an official 
blood test named in paragraph (a)(1) of 
this section. 


* * * * * 


(9) Poultry from flocks undergoing 
———— testing for participation in 

e Plan, that have a positive reaction to 
an official blood test‘named in 
paragraph (a)(1) of this section, shall be 
evaluated for pullorum-typhoid 
infection. The Official State Agency 
shall select one or more of the following 
procedures to be used in each 
circumstances, based on a cost-benefits 
analysis involving evaluation of such 
factors as: The value of the reactors and 
flocks at risk; the necessity for 
= birds from scarce genetic 

es; the need for a quick determination 
of disease existence; and the cost for 
each retesting option versus the total 
availability of funds (when the state 
provides retesting subsidies): 

(i) Reactors shall be submitted to an 
authorized laboratory for bacteriological 
examination. If there are more than 4 
reactors in a flock, a minimum of 4 
reactors shall be submitted to the 
authorized laboratory; if the flock has 4 
or fewer reactors, all of the reactors 
must be submitted. The approved 
procedure for bacteriological 
examination is set forth in § 147.11 of 
this chapter. When reactors are 
submitted to the authorized laboratory 
within 10 days from the date of reading 
an official blood test named in 

ph (a)(1) of this section, and the 
bactericlogical examination fails to 
demonstrate pullorum-typhoid infection, 
the Official State Agency shall presume 
that the flock has no pullorum-typhoid 
reactors. 


® In making determinations of exposure, the State 
Inspector shall evaluate both evidence proving that 
exposure occurred and circumstances indicating a 
high probability of contacts with: infected wild 
birds; contaminated feed or waste; or birds, 
equipment, supplies, or persons from or exposed to 
flocks infected with S. pul/orum or S. gallinarum. 
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(ii) The serum specimen that produced 
the positive reaction shall be retested at 
an authorized laboratory in accordance 
with procedures set forth in § 147.1 of 
this chapter for the standard tube 
agglutination test, or in § 147.5 of this 
chapter for the microagglutination test 
for pullorum-typhoid. If the reaction to 
this retest is positive in dilutions of 1:5¢ 
or greater for the standard tube 
agglutination test, or 1:40 or greater for 
the microagglutination test, additional 
examination of the bird and flock will 
be performed in accordance with 
paragraph (a)(9)(i) or (a)(9)(iii) of this 
section. 

(iii) The reactors shall be retested 
within 30 days using an official blood 
test named in paragraph (a)(1) of this 
section. If this retest is positive, 
additional examination of the reactors 
and flock will be performed in 
accordance with paragraph (a)(9)(i) of 
this section. 

During the 30-day period, the flock must 
be maintained under a security system, 
specified or approved by the Official 
State Agency, that will prevent physical 
contact a other ee and —_ - 
personnel, equipment, supplies that 
could be a source of pullorum-typhoid 
spread are sanitized. 

7. Paragraph (b)(2){iii) of §§ 145.23, 
145.33, 145.43, and 145.53 would be 
revised as follows: 


§§ 145.23, 145.33, 145.43, 145.53 
Terminology and classification; flocks and 


(b) ee 

(2) eee 

(iii) The flock is located on a premises 
where either no poultry or a flock not 
classified as U.S. Pullorum-Typhoid 
Clean were located during the previous 
12 months: Provided, That an 
Authorized t must blood test up to 
300 birds per flock, as described in 
§ 145.14, if the Official State Agency 
determines that the flock has been 
exposed to pullorum-typhoid. In making 
determinations of exposure and setting 
the number of birds to be blood tested 
the Official State shall evaluate 
the results of any blood tests, described 
in § 145.14(a)(1), that were performed on 
an unclassified flock located on the 
premises during the previous year; the 
origins of the unclassified flock; and the 
probability of contacts between the 
flock for which qualification is being 
sought and (a) infected wild birds, (b) 
contaminated feed or waste, or (c) birds, 
equipment, supplies, or personnel from 
flocks infected with pullorum-typhoid. 


* * e + * 





8. Section 145.23 would be amended 
as follows: 

a. sae {d){1){i) would be 
revised. 

b. Paragraph (d){(1}{ii) would be 
redesignated as paragraph {d)(1)fiv) and 


c. Paragraph (d)(1){iii) would be 
removed. 

d. ee (d)(1){iv) would be 
redesignated (d){1){iii). 


— new paragraph (d}{1}(v) would be 
a 
f. Paragraph (d)}(1}(vi) would be 
vised and redesignated as paragraph 


g- A new paragraph (d)(1}{ix) would 
be added. 
h. Paragraph {d){2) would be removed, 


and paragraphs (d)(3) and (4) would be ~ 
paragraphs (d)(4) and 


redesignated as 
(5), respectively. - 

as — gpd 
would be added. 

As amended § 145.23 would read as 
follows: 


process; 

(B) Mash feed shall contain either no 
animal protein or only animal protein 
products supplement manufactured in 
pellet form and crumbled. 


(v) Environmental samples shall be 
collected from the flock by an 
Authorized Agent, as described in 
§ 147.12 of this chapter, when the flock 
is more than 4 months of age. The 
samples shall be examined 
bacteriologically for group D salmonella 
at an authorized laboratory. Cultures 
from positive samples shall be 


serotyped. i 

(vi) Blood samples from 300 birds 
shall be officially tested with pullorum- 
typhoid antigen when the flock is a 
minimum of more than 4 months of age. 
All birds with positive or inconclusive 
reactions, up to. a maximum of 25 birds, 
shall be submitted to an authorized 
laboratory and examined for the 
presence of group D salmonella, as 
described in § 147.11 of this chapter. 
Cultures from positive samples shall be 
scrotyped. 


(via Unaching ene produced by the 
flock are incubated in a hatchery that is 
in compliance with the 
recommendations in §§ 147.23 and 
147.24(b) of this chapter, and either 
§ 147.25 or a sanitization 


- * 


Coltaninedianipusitionthatgiopeialiion 
serotyped. 

(2) A fleck shail not be eligible for this 
classification if Salmonella enteritidis 


(S. enteritidis ser Enteritidis).is isolated 
from a sample collected from the flock 
in accordance with paragraph {d){1}{vi) 
or (d)({1}{ix).of this section. 
(3)A shall be eligible for this 
enteritidis 


and (d)(1){ix} of this section 30 days .and 
no positive samples are found. 


ee 
[Amended] 


9. Paragraph {a)(1)(ii) of §§ 145.24, © 
145.34, 145.44, and 145.54 would be 
amended by removing “found in 
waterfowl” and “found within 
the ing 24 months in waterfowl”, 
and by removing the phrase “fora 
period of two years”. 

10. Section 145.43 would be amended 
as follows: 

a. Paragraph 145.43(c)(1) would be 
amended by “§ 145.14{b).” and 
inserting “§ 145.14(b): Provided, That to 
retain this classification, a minimum of 
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30 samples from male flocks and 60 
samples from female flocks shall be 
retested at 28-30 weeks of age.”. 

b. Paragraphs (c)(1), (d)(1)(i), and 
(e)(1) and (3) of § 145.43 would be 
amended by removing the phrase “4 
months of age” and inserting the phrase 
“12 weeks of age”. 

c. Footnote number “2” would be 
revised, and the footnote and the 
reference in paragraph {d)(2) of § 145.43 
would be renumbered “5”. 

d. A new paragraph (f) and footnote 6 
would be added. 

As amended § 145.43 would read as 
follows: 5 


§ 145.43 Terminology and classification; 
flocks and products. 

(d) * 7 

(2 * ? 

5 See footnote 3 to § 145.14(b){1) of 
this chapter. 


' § 145.43 Temninciagy and ciogeRantions 


* * — . * 


(f) U.S. Sanitation Monitored, 
Turkeys. A flock or hatchery whose 


management 

practices as described in Subpart C of 
Part 147 of this chapter, and where the 
following monitoring, testing, and 
management practices are conducted: 

(1) Hatchery debris (dead germ 
hatching eggs; fluff, and meconium 
collected by sexors),.a.sample of-the 
poulte that died within 10 days after 
birth, reise oer eer en 


- (2) The poults for the candidate 
breeding flock are placed in a building 
that has been cleaned, disinfected, and 
examined bacteriologically for the ~ 

presence of Salmonella by an 
Authorized Agent, as described in 
§ 147.12. 

(3} Feed for turkeys in the candidate 
breeding flock shall meet the following 
requirements: 

(i) All feed manufactured in pellet 
form must have been subjected to 
temperatures of 190 degrees F. or above, 
165 degrees F. for at least 20 minutes, or 
184 degrees F. and 70 lbs. of pressure 
during the manufacturing process. 

(ii) Initial feed (for newborn poults to 
2 weeks of age) shall be manufactured 
in pellet form, either with no animal 
protein or with animal protein products 
produced under the Animal Protein 
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Products Industry/Education Salmonella 
Reduction Program.® 

(iii) Succeeding feed (for turkeys 2 
weeks or older) shall be as described in 
(f)(3) (ii) of this section, mash that 
contains no animal protein products, or 
mash that contains an animal protein 
products supplement that has been 
manufactured in pellet form and 
crumbled. 

(4) Environmental samples shall be 
taken by an Authorized Agent, as 
described in § 147.12, from each flock at 
12-20 weeks of age and examined 
bacteriologically at an authorized 
laboratory for Salmonella. 

(5) Owners of flocks found infected 
with a paratyphoid Salmonella may 
vaccinate these flocks with an 
autogenous bacterin with a potentiating 
agent.® 

(6) Environmental samples shall be 
taken by an Authorized Agent, as 
described in § 147.12, from each flock at 
35-50 weeks of age and from each 
molted flock at midlay, and examined 
bacteriologically at an authorized 
laboratory for Salmonella. 

(7) Environmental samples shall be 
taken, by an Authorized Agent using the 
procedures described in § 147.12, from 
the laying house after the flock is 
removed, and examined 
bacteriologically at an authorized 
laboratory for Salmonella. 

(8) Hatchery debris (dead germ 
hatching eggs, fluff, and meconium 
collected by sexors), a sample of the 
poults that died within 10 days after 
birth, or both shall be cultured from 
poults produced from hatching eggs from 
each flock, as a means of evaluating the 
effectiveness of the control procedures. 


§ 145.53 [Amended] 


11. Paragraph (c)(1)(ii)(A) of § 145.53 
would be amended by revising the 
phrase “a random sample of at least” to 
read “a random sample of serum or egg 
yolk from at least”. 


PART 147—AUXILIARY PROVISIONS 
ON NATIONAL POULTRY 
IMPROVEMENT PLAN 


12. The authority citation for Part 147 
would continue to read as follows: 


Authority: 7 U.S.C. 429; 7 CFR 2.17, 2.51, 
and 371.2(d). 


5 Documents concerning the APPI/Education 
Salmonella Reduction Program may be obtained 
from Dr. I.L. Peterson; Sheep, Goat, Equine, and 
Poultry Diseases Staff; VS; APHIS; USDA, Room 
848, Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. 

® Preparation and use of this type of vaccine may 
be regulated by state and federal statutes. 


$147.6 [Amended] 

13. Paragraph (b) of § 147.6 would be 
amended by removing the phrase 
“additional agglutination” and inserting 
“additional culturing procedures, and 
agglutination”. 

14. Paragraph (6)(5) of § 147.6 would 
be revised as follows: 


§ 147.6 Procedure for determining the 
status of flocks reacting to tests for 
Mycoplasma gallisepticum, Mycoplasma 
synoviae, and Mycoplasma meleagridis. 

(5) If HI titers of 1:80, positive enzyme- 
labeled immunosorbent assay (ELISA) 
titers, or SPD titers of 1:10 or higher are 
found, in conjunction with any of the 
criteria described in (a)(1) of this 
section, the Official State Agency shall 
presume the flock to be infected. If the 
indicated titers are found, but none of 
the criteria described in (a)(1) of this 
section are evident, tracheal swabs from 
30 randomly selected birds shall be 
taken promptly and cultured 
individually for Mycoplasma, and 
additional tests conducted in 
accordance with (b)(6) of this section 
before final determination of the flock 
status is made. 

15. Section 147.25 would be amended 
by adding a sentence to the end of the 
introductory paragraph to read as 
follows: 


§ 147.25 Fumigation. 

* * * APHIS disclaims any liability in 
the use of formaldehyde for failure on 
the part of the user to adhere to the 
Occupational Safety and Health 
Administration (OSHA) standards for 
formaldehyde fumigation, published in 
the Dec. 4, 1987 Federal Register (52 FR 
46168, Docket Nos. H-225, 225A, and 
225B). 

Done Washington, DC, this 3rd day of 
January 1989. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 89-268 Filed 1-5-89; 8:45 am] 
BILLING CODE 3410-34-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 19 


Sequestration of Witnesses 
interviewed Under Subpoena 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule; extension of 
comment period. 


427 


summary: On November 8, 1988 (53 FR 
45768) the Commission published for 
public comment a rule which provides 
that all persons compelled to appear 
before NRC representatives under 
subpoena in connection with an agency 
investigation (and their counsel, if any) 
shall, unless otherwise authorized by 
the NRC official conducting the 
investigation, be sequestered from other 
interviewees in the same investigation. 
The comment period for this proposed 
rule was to have expired on January 10, 
1989. Counsel, on behalf of Nuclear 
Management and Resources Council 
(NUMARC) and others, has requested a 
thirty-day extension of the comment 
period in order to provide meaningful 
comments on the proposed rule. The 
Commission has decided to extend the 
comment period for an additional thirty 
days. The extended comment period 
now expires on February 9, 1989. 

DATE: The comment period has been 
extended and now expires February 9, 
1989. Comments received after this date 
will be considered if it is practical to do 
so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
ADDRESSES: Mail comments to: 
Secretary, U.S. Nucleaz Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Copies of comments received 
may be examined at the NRC Public 
Document Room, 2120 L Street, NW.., 
Washington, DC. 

Deliver comments to: 11555 Rockville 
Pike, Rockville, MD between 7:30 a.m. 
and 4:15 p.m. weekdays. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn Evans, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Telephone (301) 492-1632. 

Dated at Rockville, Maryland this 30th day 
of December 1988. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 89-242 Filed 1-5-89; 8:45 am] 
BILLING CODE 7590-01-M 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 561 and 563 
[No. 88-1511] 


Regulatory Capital Requirements for 
insured institutions 


Date: December 29, 1988. 


AGENCY: Federal Home Loan Bank 
Board. 





Action: Notice of public hearing. 


summanrv: The Federal Home Loan Bank 
Board (the “Board”) will hold a public 
hearing on its proposed regulation 
establishing new minimum regulatory 
capital requirements for insured 
institutions. The hearing is intended to 
allow the Board to benefit from the 
views of the public on the important 
issues raised in this proposal. 


Dates: The public hearing will be held 
on Thursday, February 9, and Friday, 
February 10, 1989 from 9:00 a.m. to 5:00 
p.m. Written requests to participate 
must be received no later than 5:00 p.m. 
on January 23, 1989. 


ADDRESSES: Written requests to 
participate in the public hearing must be 
mailed to: Secretary, Federal Home 
Loan Bank Board, 1700 G St. NW., 
Washington, DC 20552 or hand delivered 
to the same address between the hours 
of 9:00 a.m. and 5:00 p.m. Monday 
through Friday. 

Hearing Location: The Federal Home 
Loan Bank Board's Amphitheater, 2nd 
Floor, 1700 G St. NW., Washington, DC 
20552. 


FOR FURTHER INFORMATION CONTACT: 
Robert Fishman, Senior Policy Analyst, 
(202) 331-4592; Carol Larson, Accounting 
Fellow, (202) 331-4577; John Robinson, 
Director, Policy Analysis, (202) 331-4587; 
Office of Regulatory Activities, Federal 
Home Loan Bank System, 801 17th 
Street, NW., Washington, DC 20006; 
Donald Bisenius, Director, Financial 
Analysis Division, (202) 377-6759, Office 
of Policy and Economic Research; 
Deborah Dakin, Regulatory Counsel, 
(202) 377-6445; Theresa Stark, Attorney, 
(202) 377-7054; Karen Solomon, 
Associate General Counsel, (202) 377- 
7240, Regulations and Legislation 
Division, Office of General Counsel, 
Federal Home Loan Bank Board, 1700 G 
Street, NW., Washington, DC 20552. 


SUPPLEMENTARY INFORMATION: On 
December 15, 1988, the Board proposed 
to amend its regulations on the amount 
and composition of regulatory capital 
required for institutions the accounts of 
which are insured by the Federal 
Savings and Loan Insurance 
Corporation (“FSLIC”) (“insured 
institutions”). Board Res. No. 88-1342, 53 
FR 51800 (December 23, 1988). The 90- 
day comment period on this proposal 
will expire on March 23, 1989. This 
proposal would significantly affect the 
capital requirements for all insured 
institutions. The Board believes that a 
public hearing to allow interested 
members of the public to express their 
views is an appropriate supplement to 


the opportunity for written comments 
during the comment period. It has 
therefore scheduled a public hearing for 
February 9 and 10, 1989. 

Participants in the hearing are invited 
to address all aspects of the proposed 
rule and are referred to the proposal for 
the issues on which the Board 
particularly desires public comment. 
Persons wishing to participate in the 
hearings should send a written request 
to participate to the Secretary, Federal 
Home Loan Bank Board, 1700 G Street, 
NW., Washington, DC 20552, to be 
received no later than close of business 
on January 23, 1989. Requests may be 
hand-delivered between the hours of 
9:00 a.m. and 5:00 p.m. Monday through 
Friday during the same period. 

The request to participate in the 
hearing must include the following 
information: 

(1) The name, address, and business 
telephone number of the participant; (2) 
the entity that the participant will be 
representing; (3) a brief summary of the 
participant's remarks; and (4) the 
preference, if any, for the date and time 
at which the participant wishes to 
testify. While the Board will attempt to 
accommodate the participants as to 
time, it cannot guarantee that it will be 
able to honor all such expressed 
preferences. Moreover, the Board may 
allocate the available time according to 
the various issues raised in the 
proposals. Participants should, 
therefore, be selective in identifying the 
topics they wish to address. 

Depending on the number of requests 
received, participants may be limited in 
the length of their oral presentations; 
they will be advised in writing of the 
time scheduled for their presentation. 
The Board reserves the right to limit the 
number of participants and to select, in 
its discretion, those persons who may 
make oral presentations if it receives 
more requests for participation than 
may be accommodated in the time 
available. Additionally, the Board 
anticipates establishing panels of 
participants for presentations. It will 
take steps to ensure that the designated 
witnesses or panels constitute a 
representative sample of the types of 
participants and of the views of those 
who wish to participate. 

By the Federal Home Loan Bank Board. 


Nadine Y. Washington, 
Assistant Secretary. 


[FR Doc. 89-233 Filed 1-5-89; 6:45 am| 
BILLING CODE 6720-01-M 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 301 

[1A-41-88] 


Reduction of Tax Overpayments by 
Amount of Past-Due Legally 
Enforceable Debt Owed to Federal 


Agency 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 


regulations. 


summary: In the Rules and Regulations 
portion of this issue of the F 

Register, the Internal Revenue Service is 
issuing temporary regulations amending 
temporary regulations which were 
published in the Federal Register on 
September 30, 1985, and were amended 
May 13, 1987, relating to the reduction of 
a taxpayer's overpayment (i.e., tax 
refund) by the amount of any past-due 
legally enforceable debt owed to a 
Federal agency by the taxpayer and 
referred by that agency to the Internal 
Revenue Service for offset. The text of 
the temporary regulations also serves as 
the comment document for this notice of 
proposed rulemaking. 


DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by March 7, 1989. The 
regulations are proposed to apply to 
refunds payable under section 6402 of 
the Internal Revenue Code of 1986 after 
December 31, 1985, and on or before 
January 10, 1994. However, if legislation 
is enacted extending the tax refund 
offset program beyond January 10, 1994, 
the regulations are proposed to apply to 
refunds payable through the date to 
which such legislation extends the 
program. 

ADDRESS: Send comments and requests 
for a public hearing to: Internal Revenue 
Service, Attention: CC:CORP:T:R (IA- 
41-88), Room 4429, Washington, DC 
20224. 


FOR FURTHER INFORMATION CONTACT: 
Sharon L. Hall, 202-566-4811 (not a toll- 
free call). 


SUPPLEMENTARY INFORMATION: 


Background 


The temporary regulations 
(designated by a “T” following the 
section citation) in the Rules and 
Regulations section of this issue of the 
Federal Register amend temporary 
Procedure and Administration 
Regulations (26 CFR Part 301) under 
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section 6402 (d) and (e) of the Internal 
Revenue Code of 1954, and section 
3720A of subchapter II of chapter 37 of 
Title 31, United States Code. This 
document proposes to adopt the 
amendments to those temporary 
regulations as amendments to the final 
regulations; accordingly, the text of the 
temporary regulations serves as the 
comment document for this notice of 
proposed rulemaking. In addition, the 
preamble to the temporary regulations 
provides a discussion of the proposed 
and temporary amendments. For the text 
of the temporary regulations, see FR 
Doc. (T.D. 8239) published in the Rules 
and Regulations section of this issue of 
the Federal Register. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291 and, 
therefore, a regulatory impact analysis 
is not required. Although this document 
is a notice of proposed rulemaking that 
solicits public comment, the Internal 
Revenue Service has concluded that the 
regulations proposed herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, 
these proposed regulations do not 
constitute regulations subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 


Comments and Requests for a Public 
Hearing 


Before these proposed regulations are 
adopted, consideration will be given to 
any written comments that are 
submitted (preferably nine copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Ragister. 


Drafting Information 

The principal author of these 
proposed regulations is Sharon L. Hall, 
Office of Assistant Chief Counsel 
(Income Tax and Accounting), Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of both 
substance and style. 


List of Subjects in 26 CFR Part 361 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, - 


Employment taxes, Estate taxes, Gift 
taxes, Income taxes, Investigations, Law 
enforcement, Penalties, Pensions, 
Statistics, Taxes, Disclosure of 
information, Filing requirements. 
Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

[FR Doc. 89-244 Filed 1-3-89; 2:39 pm] 

BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Part 7 


Cape Cod National Seashore; Off-Road 
Vehicle Regulations 


AGENCY: National Park Service, Interior. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule modifies 
the vehicle routes and travel restrictions 
at Cape Cod National Seashore 
established by the existing Cape Cod 
Off-Road Vehicle Regulations, which 
were adopted on September 3, 1985. 

The proposed rule is a result of the 
Department of the Interior’s review of 
the existing Cape Cod National 
eee Off-Road Vehicle Management 
Plan. 


DATES: Written comments will be 
accepted through February 21, 1989. 
ADDRESS: Comments should be 
addressed to: Herbert S. Cables, Jr., 
Regional Director, North Atlantic 
Region, 15 State Street, Boston, MA 
02109. 

FOR FURTHER INFORMATION CONTACT: 
Tony Bonanno, Chief, Ranger, Cape Cod 
National Seasshore, South Wellfleet, 
MA 02663, Telephone: (508) 349-3785. 
SUPPLEMENTARY INFORMATION: 


Background 

Off-road vehicle {ORV) use on the 
beaches, primarily for fishing, predates 
the establishment of Cape Cod National 
Seashore (the Seashore) in 1961. The 
National Park Service (NPS) managed 
and regulated ORV use under local 
restrictions for a number of years after 
the establishment of the Seashore. 
However, in 1974, concerns about the 
impact of ORV use at the Seashore led 
the NPS to initiate a comprehensive 5- 
year study of those impacts. The study, 
yt of Off-Road Vehicles on Cape 
Cod National Seashore, was completed 
by the University of Massachusetts in 


extensive public review and comment 
the NPS developed an ORV 


Management Plan which eventually 
became effective on April 15, 1981. 

For the convenience of the reader, the 
most significant provisions of the 1981 
ORV Management Plan are outlined 
below: See figure (1). 


1881 ORV Management Plan 


1. Head of the Meadow Beach in 
Truro to Coast Guard Beach in Eastham, 
a distance of 16 miles, was open to ORV 
traffic year-round except for protected 
beaches which were closed to ORV 
traffic from June 15 through September 
15. 

2. The 1.5 mile stretch of beach from 
Head of the Meadow Beach north to 
High Head was open to ORV traffic 
year-round. 

3. High Head to the opening of 
Hatches, Harbor, a distance of 8 miles, 
was open to ORV traffic year-round 
except for the Race Point protected 
beach which was closed from June 15 
through September 15. 

4. The emergency dune route between 
Race Point Ranger Station and High 
Head was open to ORV traffic ONLY 
when tern nesting closures or high tides 
prevented continuous travel on the 
beach. 

5. North of Head of the Meadow 
Beach, ORV traffic was restricted to a 
corridor defined as extending lateally 
from the berm crest to the spring high 
tide drift line; south of Head of the 
Meadow Beach, ORV traffic was 
confined to a corridor defined as 
extending laterally from the berm crest 
to the base of the bluffs or the toe of the 
dunes. 

On April 15, 1981, the Conservation 
Law Foundation of New England (CLF) 
and other organizations filed suit 
against the Department of the Interior 
(Department) and the NPS to terminate 
all ORV use at the Seashore. On May 25, 
1984, the U.S. District Court for the 
District of Massachusetts ruled that the 
1981 ORV Management Plan had 
appropriately established zones for 
ORV use in accordance with the 
University of Massachusetts study so as 
not to “adversely affect” the Seashore's 
ecology. The Court then remanded 
issues of appropriateness of ORV use, 
fair allocation of space, and visitor 
conflict to the agency for further 
consideration. On August 1, 1985, the 
Department promulgated a rulemaking 
(50 FR 31177) that implemented an 
amended ORV Management Plan. This 
amended plan and its regulations, which 
went into effect on September 3, 1985, 
were developed by the NPS and were 
based on a number of factors and 
considerations, including: legislative 
mandates, existing local laws and 





regulations, the results of a 1985 beach 
user survey conducted by the City 
University of New York, over 4 years of 
experience under the provisions of the 
1981 ORV Management Plan, 
phical considerations, visitor use 

statistics, scenic and aesthetic impacts, 
and management feasibility. Since then, 
the NPS has managed ORV use at the 
Seashore under the provisions of the 
1985 ORV Management Plan and 
regulations codified at 36 CFR 7.67(a). 

For the convenience of the reader, the 
most significant provisions of the 1985 
ORV Management Plan, which is the 
existing plan, are outlined below: See 
figure (2). 


1985 ORV Management Plan (existing 
plan) 


1. Head of the Meadow Beach in 
Truro to Coast Guard Beach in Eastham 
is closed to ORV traffic year-round. 

2. The 1.5 mile stretch of beach from 
Head of the Meadow Beach north to 
High Head is closed to ORV traffic year- 
round. 

3. High Head to the opening of 
Hatches Harbor is open to ORV traffic 
from April 15 through November 15 
except when tides, beach configuration, 
or nesting birds make the route 
impassable. 

4. The emergency dune route is closed 
to ORV traffic. 

5. A limited access ORV pass is 
available during the period from 
November 16 through April 14 for beach 
access between High Head and Hatches 
Harbor under certain conditions. 

6. ORV traffic is confined to a corridor 
extending laterally from a point 10 feet 
seaward of the spring high tide drift line 
to the berm crest. 

The 1985 ORV Management Plan 
closed 17.5 miles of beach from High 
Head in Truro to Coast Guard Beach in 
Eastham. This area had been open to 
ORV traffic during all but the summer 
months under the 1981 plan. The Service 
maintains that this area had limited 
ORV use prior to 1985, and the closure 
under the current management plan 
recognized the need to avoid 
unnecessary user conflicts. In this 
section, there are 12 Seashore and town 
beaches and parking areas which 
provide pedestrian access to fishing and 
other uses throughout the year. 

The section of beach which is open to 
ORV use from Hatches Harbor around 
Race Point to High Head, a distance of 8 
miles, provides beach access to prime 
fishing grounds and, due to limited 
access points, minimizes pedestrian and 
other user conflicts. Certain special uses 
(winter access to shellfishing beds, 
maintenance of dune cottages, etc.) are 
accommodated through the use of 


Limited Access Passes. Dune cottage 
residents have access to their individual 
cottages at any time that the route is 
passable. 

Vehicle operators, other than cottage 
owners, who use the designated ORV 
routes must obtain an annual ORV 
permit. (2394 ORV permits were issued 
in 1987. 2529 ORV permits were issued 
between January 1 and October 31, 1988, 
which represents the latest figures for 
1988 at the time of this notice.) The 
actual number of vehicles on the beach 
on a given day varies with season, 
weather, fishing conditions, and other 
factors. A daily maximum of 
approximately 250 off-road vehicles 
used Seashore beaches during the 
busiest days in 1988. 

Total annual visitation to Cape Cod 
National Seashore during the 1988 
calendar year is estimated to be 5.2 
million visitors. 

In March 1986, in response to 
controversy over the use of ORV’s at the 
Seashore, the Assistant Secretary of the 
Interior for Fish and Wildlife and Parks 
assembled a study team to review the 
ORV issue. The study team’s report 
recommended several changes to the 
1985 ORV Management Plan including 
re-opening the beach year-round from 
Hatches Harbor to Coast Guard Beach 
in Eastham. : 

On June 28, 1988, the U.S. District 
Court issued its decision concerning the 
1985 ORV Management Plan and its 
implementing regulations. The Court 
held among other things that, under the 
provisions of the 1985 ORV Management 
Plan and regulations: 

1. ORV use at the Seashore is not 
inappropriate; 

2. User conflicts within the ORV zone 
are minimized and that the Government 
has properly exercised its discretion in 
accommodating a variety of recreational 
uses within the ORV corridor with 
minimum conflict; 

3. The Government has properly 
accorded other recreational users 
adequate use of the Seashore; 

4. The Government properly surveyed 
the sentiments of Seashore users; and 

5. ORV use does not adversely affect 
the Seashore’s values as managed. 

The Court also reaffirmed its 1984 
decision that the Seashore’s ecology 
was adequately protected from the 
impacts of ORV use under the 1981 Plan. 

As a result of a review of the 
administrative record supporting the 
1981 and 1985 ORV Management Plans 
and new information, including the final 
decision of the district court, the report 
of the 1986 Study Team, and the 1986 
and 1988 recommendations of the Cape 
Cod Advisory Commission, the NPS 
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proposes to modify the 1985 ORV 
Management Plan as follows: 

The 6.75 mile section of beach from 
High Head in Truro south to Ballston 
Beach in Truro will be open, during 
night-time hours only, to ORV traffic 
during the period from April 15 through 
May 31 and from September 15 through 
November 15. 

This section of beach is closed year- 
round under the existing 1985 ORV 
Management Plan. This revision will 
provide additional ORV use and access 
for fishing. Restricting the ORV use to 
night-time hours and to the Spring and 
Fall calendar periods will help minimize 
pedestrian and other user conflicts. The 
6.75 miles includes one protected 
Seashore beach and three town beaches. 
Much of the beach in this area is 
bounded by high bluffs and large dunes. 


Generally, a greater degree of caution 
and awareness of tide information will 
be needed by ORV users on the High 
Head to Ballston section of beach. 

The Seashore will modify its ORV 
permit orientation program to emphasize 
the hazards associated with the tides 
and beach configuration on this 6.75 
mile section. Ranger patrols will be 
utilized to monitor and enforce the route 
designations, time and travel 
restrictions, and to assist in preventing 
violations of the ORV regulations. 
Patrols will also be scheduled during the 
summer months to monitor the beach 
conditions, assist visitors, and enforce 
the June 1 through September 14 closure. 
Existing regulations will be utilized to 
close the beach to ORV traffic whenever 
tides, nesting birds, or the beach 
configuration prevents travel in the 
designated corridor. 

For the convenience of the reader, the 
most significant provisions of the 
proposed revision to the 1985 ORV 
Management Plan are outlined below: 
See figure (3). 


Proposed Revision to ORV Management 
Plan 


1. Ballston Beach in Truro to Coast 
Guard Beach in Eastham, a 10.75 mile 
section of beach, is closed to ORV 
traffic year-round. 

2. Ballston Beach in Truro to High 
Head in Truro, a 6.75 mile section of 
beach, is open, during night-time hours 
only, to ORV traffic from April 15 
through May 31 and from September 15 
through November 15, except when 
tides, beach configuration, or nesting 
birds make the route impassable. 

3. High Head to the opening of 
Hatches Harbor is open to ORV traffic 
from April 15 through November 15 
except when tides, beach configuration, 
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or nesting birds make the route 
impassable. 

4. The emergency dune route is closed 
to ORV traffic. 

5. A limited access ORV pass is 
available during the period from 
November 16 through April 14 for beach 
access between High Head and Hatches 
Harbor under certain conditions. 

6. ORV traffic is confined to a corridor 
extending from a point 10 feet seaward 
of the Spring high tide drift line to the 
berm crest, except in areas where a drift 
line is not distinguishable due to cliffs or 
existing dunes, in which case travel will 
be restricted to the beach below the 
cliffs or toe of the dune. 

Restrictions imposed-under the 
Seashore’s ORV Management Plan are 
applicable only on lands administered, 
by the NPS; ORV access to privately 
owned land is subject-to permission of 
the landowner. In addition, because the 
United States exercises concurrent 
legislative jurisdiction with the 
Commonwealth of Massachusetts over 
lands and water within the Seashore 
boundary, ORV restrictions imposed by 
State and local governments also apply 
to land administered by the NPS. For 
instance, on October 18, 1988, the town 
of Wellfleet enacted a by-law that 
- prohibits vehicle travel below the high 
tide line year-round on beaches within 
that town. This restriction now. applies 
to approximately 8 miles of beaches 
administered by the NPS. (This by-law 


proposed 
this by-law and other local government 
restrictions should be considered _ 
persons submitting suggestions in 
response to this notice, but should also 
be considered as being beyond the 
control of the Department or the NPS to 
change. 
Public Participation 

The National Park Service (NPS) 
welcomes and encourages comment on 
the management of ORV's at Cape Cod 
National Seashore. Two basic issues are 
involved: Regulation to protect the 
resources and regulation to minimize 
conflicts between visitors and ORV 
users 

The Court found that the Plan and 
Amended Plan, as implemented and 
enforced, effectively protect the ecology 
of the Seashore from the impact of 
ORVs. 

The 1985 ORV Plan emphasized the 
minimization or ORV/non-ORV user 
conflict. The visitor conflict study 
revealed that under the 1981 ORV Plan 
“* * * * ORV uses wer extremely 
unlikely to be mentioned as a reason 
why visitors’ enjoyment of the Seashore 
may have decreased,” and that 86 


percent of the non-ORV using visitors 
did not believe additional ORV 
restrictions beyond those incorporated 
in the 1981 plan were needed. 

Because the scope and nature of any 
regulatory scheme reflects a “balancing” 
of diverse visitor uses and expectations, 
we are enco ing comments that focus 
on whether this proposal would increase 
user conflicts in a manner that would be 
inconsistent with the use and enjoyment 
of the Cape Code National Seashore. 

In addition we would like to comment 
on specific aspects of this proposal. 
Should the amount of beach proposed to 
be reopened to ORV's be enlarged or 
reduced? How should any changes be 
made? Should the restriction on use to 
night-time hours only be relaxed or 
made more stringent? How should any 
changes be made? Should proposed 


periods of reopening be expanded or 


contracted? How should any changes be 
made? 


The following individual wrote this 
regulation: Tony Bonanno, Chief Ranger, 
Cape Cod National Seashore, South 
Wellfleet, MA 02663. 


Paperwork Reduction Act 

The information collection 

requirements contained in § 7. — 

rote been approved by the 
Management and Budget Sauas = S.C. 
3501 et. seg. and assigned clearance 
number 1024-0026. The information is - 
being collected to solicit information 
necessary for the Superintendent to 
issue-off-road vehicle permits. This 
information will be used to grant - 
administrative benefits. The obligation 
to respond is required to obtain a 
benefit. 


Public reporting burden for this 
information is estimated to average .5 
hours per response, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden, to Russell K. Olsen,. 
Administrative Services Division, 
National Park Service, Washington, DC 
20013-7127; and the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 


Compliance With Other Laws 


The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
(February 19, 1981), 46 FR 13193, and 


that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) This conclusion is 
based on the finding that no costs 
should result for any small entity. 

As required by the National 
Environmental Policy Act (42 U.S.C. 
4332, et seq.), the National Park Service 
prepared an Analysis of Management 
Alternatives including an environmental 
assessment and a Record of Decision on 
Off-Road Vehicle Use in 1981 and an 
amended Record of Decision in March 
1985 on the substantive portions of the 
1985 rules. Copies of these documents 
are available for review at the address 
noted at the beginning of the rule. 


List of Subjects in 36 CFR Part 7 


In consideration of the foregoing, it is 
proposed to amend 36 CFR Chapter I as 


follows: 


PART 7—SPECIAL REGULATIONS, 
AREAS OF THE NATIONAL PARK 
SYSTEM 


1. The authority citation for Part 7 
continues to read as follows: 

Authority: 16 U.S.C..1, 3, 9a, 462{k); Section 
7.96 also issued under D.C. Code 8-137 (1981) 
and D.C. Code 40-721 (1981). 


2. In $7.67, by ignating 
paragraphs (a)(1)(ii), (a)(1)(iii). and 
(a)(1){iv) to (a)(1)(iii), (a)(a}Gv). and 
(a){1){v) respectively, and by adding a 
new paragraph (a)(1){ii) and revising 
paragraphs (a)(1)({v) ~~ (a)(2MiKA) t to 


read as follows: 
§7.67 Off-road operation of motor 
vehicies. 


(a)(i)* * * 

(i) **e# 

(ii) From April 15 through May 31 and 
from September 15 through November 
15, during the hours from one half hour 
after sunset to one half hour before 
sunrise, local time, on the outer reach 
between High Head and Ballston Beach 
in Truro, including the designated beach 
across routes at High Head, Head of the 
Meadow Beach, Coast Guard Beach 
(Truro), and Ballston Beach. 

(iii) *ee 

(iv) *ee 

(v) Except as described in paragraph 
(a)(1)(iii) of this section, from November 
16 through April 14 oversand travel is 
restricted to uses and routes approved 
in writing or by permit by the 
Superintendent. 

(2) **e 
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{i)(A) On the beach, a vehicle operator 
shall drive in a corridor extending from 
a point 10 feet seaward of the Spring 
high tide drift line to the berm crest. An 
operator may drive below the berm crest 
only to pass a temporary cut in the 
beach but shall regain the crest 
immediately following the cut. In areas 
where the drift line is not 
distinguishable due to cliffs or existing 
dunes, travel will be restricted to the 
beach below the cliffs or toe of the dune. 
Delineator posts may mark the 
landward side of the corridor in critical 
areas. 

Becky Norton Dunlop, 
Assistant Secretary for Fish and Wildlife and 
Parks. 


Date: December 21, 1988. 


[Editorial Note —The following figures will 
not appear in the Code of Federal 
Regulations.] 
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DEPARTMENT OF TRANSPORTATION 
National Highway Traffic Safety 
Administration 


49 CFR Part 533 
[Docket No. FE-88-03; Notice 1] 


Light Truck Average Fuel Economy 
Standards; Request for Comments 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), Dot. 
ACTION: Request for comments. 


SUMMARY: This notice requests 
comments to assist the agency in 
carrying out its rulemaking 
responsibilities concerning average fuel 
economy standards for light trucks. 
Section 502(b) of the Motor Vehicle 
Information and Cost Savings Act 
requires NHTSA to issue light truck 
average fuel economy standards at least 
18 months before the beginning of each 
model year. The agency has established 
standards through model year (MY) 
1981. NHSTSA now is in the process of 
beginning a rulemaking analysis to 
determine the level of light truck 
average fuel economy standards for 
model years after 1991. This notice 
requests information to assist the 
agency in developing that analysis. 
DATE: Written comments on this notice 
must be submitted in time to be received 
by the agency no later than March 7, 
1989. : 

ADDRESSES: Comments on this notice 
must refer to the docket and notice 
numbers set forth above and be 
submitted (preferably in 10 copies) to 
the Docket Section, National Highway 
Traffic Safety Administration, Room 
5109, 400 Seventh Street, SE., 
Washington, DC 20590. Submissions 
containing information for which 
confidential treatment is requested 
should be submitted (3 copies) to Chief 
Counsel, National Highway Traffic 
Safety Administration, Room 5219, 400 
Seventh Street, SW., Washington, DC 
20590, and 7 additional copies from 
which the purportedly confidential 
information has been deleted should be 
sent to the Docket Section. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Orron E. Kee, Chief, Motor Vehicle 
Requirements Division, Officer of 
Market Incentives, National Highway 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590, 
(202) 366-0846. 

SUPPLEMENTARY INFORMATION: The 
appendix to this notice consists of a 
number of questions directed toward 
light truck manufacturers, regarding fuel 
economy data for model years 1990 


through 1994. The agency recognizes 
that the manufacturer product plans 
may not be approved formally through 
model year 1994 and that questions such 
as those on the cost of fuel economy 
related actions are difficult ones. The 
agency would appreciate responsive 
answers to these questions, however, so 
that appropriate weight can be given to 
the many factors whose magnitude at 
this time can only be roughly estimated. 
Although the agency may propose 
standards only for MY 1992 as a result 
of the responses to this questionnaire, 
the agency would prefer to provide 
manufacturers with more advance 
notice of future standards by proposing 
standards for more than one year at a 
time. 

While the questions in the appendix 
are directed toward manufacturers, the 
agency invites comments from all 
interested persons concerning the 
questions asked and how information 
provided in response to the questions 
should be used by the agency. 

NHTSA is providing a 60-day 
comment period. It is requested that 10 
copies of each response be submitted. In 
review of the number of questions and 
the detail of information requested, the 
agency is waiving its usual requirement 
that comments be limited not to exceed 
15 pages in length. 

All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered and will be available for 
examination in the docket at the above 
address both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. NHTSA will continue to file 
relevant material in the docket as it 
becomes available after the closing date, 
and it is recommended that interested 
persons continue to examine the docket 
for new material. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential information, 
should be submitted to the Chief 
Counsel, NHTSA, at the street address 
given above, and seven copies from 
which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the 
agency’s confidential business 
information regulation (49 CFR Part 512). 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose, in the 
envelope with the comments, a self- 
addressed stamped postcard. Upon 
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receiving the comments, the docket 
supervisor will return the postcard by 
mail. 


List of Subjects in 49 CFR Part 533 


Energy conservation, Gasoline, 
Imports, Motor vehicles. 
Authority: Sec. 9, Pub. L. 89-670, 80 Stat. 931 
(49 U.S.C. 1657); sec. 301, Pub. L. 94-163, 89 
Stat. 901 (15 U.S.C. 2002); delegations of 
authority at 49 CFR 1.50 and 49 (FR 501.8) 
Issued December 29, 1988. 
Barry Felrice, 
Associate Administrator for Rulemaking. 


Appendix 
I. Definitions 


As used in this appendix: 

1. The terms “automobile,” “fuel 
economy,” “manufacturer,” and “model 
year,” have the meaning given them in 
section 501 of the Motor Vehicle 
Information and Cost Savings Act, 15 
U.S.C. 2001. 

2. The term “basic engine” has the 
meaning given in 40 CFR 600.002- 
85(a)({21). When identifying a basic 
engine, respondent should provide the 
following information: 

(i) Engine displacement (in cubic 
inches). 

(ii) Number of cylinders or rotors. 

(iii) Number of valves per cylinder. 

(iv) Cylinder configuration (V, in-line, 
etc.). 

(v) Number of carburetor barrels, if 
applicable. 

(vi) Other engine characteristics, 
abbreviated as follows: 

DD—Direct Injection Diesel 

ID—Indirect Injection Diesel 

R—Rotary 

TB—Throttle Body Fuel Injection S.L. 

(Spark Ignition) 

MP—Multiport Fuel Injection S.I. 

TD—Turbocharged Diesel 

TS—Turbocharged S.L. 

FFS—Feedback Fuel System, 

carbureted 

3. “Variants of existing engines” 
means versions of an existing basic 
engine that differ from that engine in 
terms of displacement, method of 
aspiration, induction system or that 
weigh at least 25 pounds more or less 
than. that engine. 

4. “Light truck” means an automobile 
of the type described in 49 CFR 523.5. 

5. “Percent fuel economy 
improvement” means that percentage 
which corresponds to the amount by 
which respondent could improve the fuel 
economy of vehicles in a given model or 
class through the application of a 
specified technology, averaged over all 
vehicles of that model or in that class 
which feasibly could use the technology. 
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Projections of percent fuel economy 
improvement shoud be based on the 
assumption of maximum efforts by 
respondent to achieve the highest 
possible fuel.economy increase through 
the application of the technology. The 
baseline for determination of percent 
fuel economy improvement is the level 
of technology and vehicle performance 
with respect to acceleration and 
gradeability for respondent's 1989 model 
year light trucks in the equivalent class. 

6. “Percent production implementation 
rate” means that percentage which 
corresponds to the maximum number of 
light trucks of a specified class which 
could feasibly employ a given type of 
technology if respondent made 
maximum efforts to apply the 
technology by a specified model year. 

7. “Possession” means ownership, 
custody or control. 

8. “Production percentage” means the 
percent of respondent's light trucks of a 
specified model projected to be 
manufactured in a specified model year. 

9. “Project” or “Projection” refers to 
the best estimates made by respondent, 
whether or not based on less than 
certain information. 

10. “Relating to” means constituting, 
defining, containing, explaining, 
embodying, reflecting, identifying, 
stating, referring to, dealing with, or in 
any way pertaining to. 

11. “Respondent” means each 
manufacturer (including all its divisions) 
pe to the questions set 
forth in this appendix, and its officers, 
employees, agents or servants. 

12. “Test weight” is used as defined in 
40 CFR 86.082-2. 

13. “Transmission class” is used as 
defined in 40 CFR 600.002~05(22)(a). 


When identifying a transmission class, - 


respondent also must indicate whether 
the transmission is equipped with a 
lockup torque converter {(LUTC), a split 
torque converter (STC), and/or a wide 
gear ratio range (WR) and specify the 
number of forward gears. 

‘14. The term “van” is used as defined 
in 40 CFR 86.082-2. 

15. The term “cargo-carrying volume,” 
“gross vehicle weight rating” (GVWR), 
and “passenger-carrying volume” are 
used as defined in 49 CFR 523.2. 

16. For the purposes of this appendix 
the term “utility vehicle” means a form 
of light truck, either two-wheel drive 
(4x2) or four-wheel drive (4x4), which as 
a wheelbase of 110 inches or less and is 
exemplified by a Jeep Wrangler or - 
Cherokee, a Chevrolet Blazer, a Dodge 
Ramcharger, Ford Bronco, or a Toyota 
Land Cruiser. 

17. “Redesign” means any change, or. . 
combination of toavehicle . 
that would change its weight by 50 


pounds or more or change its frontal 
area or aerodynamic drag coefficient by 
2 percent or more. 

18. “Domestically manufactured” is 
used as defined in section 503{b)(2)(E) of 
the act. 

19. For the purposes of this appendix, 
a “class” of light trucks means a group 
(e.g., domestically produced 4x2 light 
trucks) for which average fuel economy 
standards are set. 

20. For the purposes of this appendix, 
a “model” of light truck is a line, such as 
the Chevrolet C-10 or Astro, Ford F150 
or E100, Jeep Wrangler, etc., which 
exists within a class. “Model type” is 
used as defined in 40 CFR 600.002- 
85(a)(19). 

21. “Truckline” means the name 
assigned by the Environmental 
Protection Agency to a different group of 
vehicles within a make or car division in 
accordance with that agency's 1989 
model year truck, van (cargo vans and 
passenger vans are considered separate 
truck lines) and special vehicle criteria. 


II. Assumptions 


All assumptions concerning emission 
standards, noise and damageability 
regulations, safety standards, etc., 
should be listed and described in detail 
by the respondent. 


III. Specifications 


1. Identify all light truck models 
currently offered for sale in MY 1989 
whose production you project 
discontinuing before or during MY 1994 
and identify the last model year in 
which each will be offered. 

2. Identify all basic engines offered by 
respondent in MY 1989 light trucks 
which respondent projects ceasing to 
offer for sale in light trucks before or 
during MY 1994, inclusive, and identify 
the last model year in which each will 
be offered. 

3. Does the respondent currently 
project offering for sale any new or 
redesigned light trucks, including 
vehicles smaller than those now 
produced during any model year 1990- 
1994? If so, provide the following 
information for each model (e.g., 
Chevrolet C-10, Ford F150). Model types 
which are essentially identical except 
for their nameplates (e.g., Dodge 
Caravan/Plymouth Voyager) may be 
combined into one item. See Table A for 
a sample format; 4x2 and 4xé4 light 
trucks are different models. 

a. Body types to be offered for sale 


seating positions, and cargo-carrying 
volume. 


b. Description of basic engines, 
including optional horsepower and 


437 


torque ratings, if any; displacement; 
number and configuration of cylinders; 
type of carburetor or fuel injection 
system; and number of valves per 
cylinder. 

c. Transmission type (manual, 
automatic, number of forward speeds, 
overdrive, etc., as applicable), including 
gear ratios and final drive, alternative 
ratios offered, and driveline 
configuration. 

d. (i) The range of GVW ratings to be 
offered for each body type. 

(ii) The range of test weights offered 
for each body type. 

e. All wheelbases. 

f. Estimated power absorption unit 
(PAU) setting, in hp. 

g. External dimensions (total length, 
width, and height). 

h. The range of projected EPA 
composite fuel economics for each body 
type in the initial model year of 
production. 

i. Projected introduction date (mode! 
year). 

j. Projected sales for each model year 
from the projected year of introduction 
through MY 1994, expressed both as an 
absolute number of units sold and as a 
percentage of all light trucks sold by 
respondent. 

k. If other than domestically 
manufactured, so state. 

1. Projections of: 

(i) Existing models replaced by new 
models. 

(ii) Reduced sales of respondent's 
existing models as a result of the sale of 
each of the new models. 

(iii) New sales not captured from any 
of the respondent's existing models. 

4. Does respondent project introducing 
any variants of existing basic engines or 
any new basic engines, other than those 
mentioned in your response to Question 
3, in its light truck fleets in model years 
1990-1994? If so, for each basic engine or 
variant indicate: 

a. The projected year of introduction, 

b. Type (e.g., spark ignition, direct 
injection diesel), 

c. Displacement, 

d. Type of induction system (e.g., fuel 
injection with r, naturally 
aspirated, 2-barrel carburetor), 

e. Cylinder configuration (e.g., V-8, V- 
6, 1-4), 

f. Number of valves per cylinder (e.g.. 
2, 3, 4), 

g. Horsepower and torque ratings, 

h. Models in which engines are to be 
used, giving the introduction model year 
for each model if different from a” 
above. 

5. For each of the model years 1990~ 
1994, and for each light truck model 
projected to be manufactured by 





respondent (if answers differ for the 
various models), provide the requested 
information for each of items “a” 
through “m” listed below: 

(i) Description of the nature of the 
technological improvement; 

(ii) The percent fuel economy 
improvement averaged over the model, 
if answers vary within the model; 

{iii) The basis for your answer to 6{ii), 
(e.g., data from dynamometer tests 
conducted by respondent, engineering 
analysis, computer simulation, reports of 
test by others); 

(iv) The percent production 
implementation rate and the reasons 
limiting the implementation rate; 

(v) A description of the 1989 baseline 
technologies and the 1989 
implementation rate; and 

(vi) The reasons for differing answers 
you provide to items (ii) and (iv) for 
different models in each model year. 
Include as a part of your answer to 6{ii) 
and 6{iv) a tabular presentation, a 
sample portion of which is shown in 
Table B. 

a. Improved automatic transmissions. 
Projections of percent fuel economy 
improvements should include benefits of 
lock-up or bypassed torque converters, 
electronic control of shift points and 
torque converter lock-up, and other 
measures which should be described. 

b. Improved manual transmissions. 
Projections of percent of fuel economy 
improvement should include the benefits 
of increasing mechanical efficiency, 
using improved transmission lubricants, 
and other measures (specify). 

c. Overdrive transmissions. If not 
covered in “a” or “b” above, project the 
percent of fuel economy improvement 
attributable to overdrive transmissions 
{integral or auxiliary gear boxes), two- 
speed axles, or other similar devices 
intended to increase the range of 
available gear ratio. Describe the 
devices to be used and the application 
by model, engine, axle ratio, etc. 

d. Use of engine crankcane lubricants 
of lower viscosity or with additives to 
improve friction characteristics or 
accelerate engine break-in, or otherwise 
improved lubricants to lower engine 
friction horsepower. When describing 
the 1989 baseline, specify the viscosity 
of and any fuel economy-improving 
additives used in the factory-fill 
lubricants. 

e. Reduction of engine parasitic losses 
through improvement of engine-driven 
accessories or accessory drives. Typical 
engine-driven accessories include water 
pump, cooling fan, alternator, power- 
steering pump, air conditioning 
compressor, and vacuum pump. 

f. Reduction of tire rolling loses, 
through changes in inflation pressure, 


use of materials or constructions with 
less hysteresis, geometry changes (e.g.. 
increased aspect ratio), reduction in 
sidewall and tread deflection, and other 
methods. When describing the 1989 
baseline, include a description of the tire 
types used and the percent usage rate of 
each type. 

g. Reduction in other driveline losses, 
including losses in the non-powered 
wheels, the differential assembly, wheel 
bearings, universal joints, brake drag 
losses, use of improved lubricants in the 
differential and wheel bearings, and 
optimizing suspension geometry (e.g., to 
minimize tire scrubbing loss). 

h. Reduction of aerodynamic drag. 

i. Turbocharging or supercharging. 

j. Improvements in the efficiency of 
spark ignition engines including: (a) 
Increased compression ratio; (b) leaner 
air-to-fuel ratio; (c) revised combustion 
chamber configuration; (d) fuel injection; 
(e) electronic fuel metering; (f) 
interactive electronic control of engine 
operating parameters (spark advance, 
exhaust gas recirculation, air-to-fuel 
ratio); (g) variable valve timing or valve 
lift; (h) multiple valves per cylinder; (i) 
friction reduction by means such as low 
tension piston rings and roller cam 
followers; and (j) other methods 
(specify). 

k. Naturally aspirated diesel engines, 
with direct or indirect fuel injection. 

1. Turbocharged or supercharged 
diesel engines with direct or indirect 
fuel injection. 

m. Stratified-charge reciprocating or 
rotary engines, with direct or indirect 
fuel injection. 

6. For each model of respondent's light 
truck fleet projected to be manufactured 
in each of model years 1990-1994, 
describe the methods used to achieve 
reductions in average test weight. For 
each specified model year and model, 
describe the extent to which each of the 
following methods for reducing vehicle 
weight will be used. Separate listings are 
to be used for 4x4 light trucks and 4x4 
light trucks. 

a. Substitution of materials. 

b. “Downsizing” of existing vehicle 
design to reduce weight while 
maintaining interior roominess and 
comfort for passengers, and utility, i.e., 
the same or approximately the same, 
payload and cargo volume, using the 
same basic body configuration and 
driveline layout as current counterparts. 

c. Use of new vehicle body 
configuration concepts which provide 
reduced weight for approximately the 
same payload and cargo volume. 

7. For each model year 1992, 1993, and 
1994, list all projected light truck model 
types and provide the information 
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specified in “a” through “k” below for 
each model type. 

The information should be in tabular 
form, with a separate table for each 
model year. Domestic and non-domestic 
model types are to be listed separately. 
Each of the two groupings is to be 
subdivided into separate listings for 
models with 4x2 and 4x4 drive systems. 
Engines having the same displacement 
but belonging to different engine 
families are to be grouped separately. 

The vehicles are to be sorted first by 
truckline, second by basic engine, and 
third by transmission type. For these 
groupings, the average test weights are 
to be placed in ascending order. List the 
categories of information in terms “a” 
through “k” below in the order specified 
from left to right across the top of the 
table. Include in the table for each 
model year the total sales-weighted 
harmonic average fuel economy and 
average test weight for imported and 
domestic light trucks for each truckline 
and for all of the respondent's light 
trucks. 

a. Truckline, e.g., C-10, F-150, B-150. 
Model types which are essentially 
identical except for their nameplates 
(e.g., Chevrolet S-10/GMC S-15 and 
Dodge Caravan/Plymouth Voyager) may 
be combined into one line item. 

b. Light truck vehicle type, e.g., 
compact pickup, cargo van, passenger 
van, utility, truck-based station wagon, 
and chassis cab. Other light truck 
designations, which are adequately 
defined, can be used if these are not 
suitable. 

c. Basic engine: Include the engine 
characteristics used in Definition 2. 

d. Transmission class (e.g., A3, A4, 
A40D, M5, CVT): Include the 
characteristics used in Definition 13. 

e. Average ratio of engine speed to 
vehicle speed in top gear (N/V), rounded 
to one decimal place. 

f. Average test weight. 

g. Average PAU setting: Provide the 
value and show whether the value (or 
estimated value) is based on coastdown 
testing (T) or calculated from the vehicle 
frontal area (C). Round the PAU value to 
one decimal place. 

h. Air conditioning: Y-air conditioning 
installations are projected to exceed 33 
percent of the vehicles described in the 
line item; N-air conditioning 
installations are projected to be less 
than 33 percent of the vehicles described 
in the line item. 

i. Average air conditioner refrigerant 
capacity for a// vehicles in fleet, for 
purposes of estimating ultimate 
clorofluorocarbon emission capacity. 

j. Composite fuel economy (sales 
weighted, harmonically averaged over 
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the specified vehicles, rounded to the 
nearest 0.1 mpg). 

k. Projected sales for the vehicles 
described in each line item. 

8. For each transmission identified in 
response to 7(d) above, provide a listing 
showing whether the transmission is 
manual or automatic, the gear ratios for 
the transmission, and the models which 
use the transmission. 

9. Indicate any MY 1990-1994 light 
truck model types which have higher 
average test weights than comparable. 
MY 1989 model types. Describe the 
reasons for any weight increases (i.e., 
increased option content, less use of 
premium materials) and provide 
supporting justification. 

10. For each new or redesigned 
vehicle identified in response to 
Question 3 and each new engine.or fuel 
economy improvement identified-in your 
response to Questions 3, 4, and 5, 
provide your best estimate of the 
following in terms of constant 1989 
dollars. 

(a} Total capital costs required to 
implement the new/redesigned model or 
improvement according to the 
implementation schedules specified in 
your response. Subdivide the capital 
costs into tooling, facilities, launch, and 
engineering costs. 

(b) The maximum production 
capacity, expressed in units of capacity 
per year, associated with the capital 
expenditure in (a) above. Specify the 
number of production shifts on which 
your response is based and define 
“maximum capacity” as used in your 
answer, - 

(c) The actual capacity that will be 
used each year for each new/redesigned 
model or fuel economy improvement. 


(d) The increase in variable costs per 
affected unit, based on the production 
volume specified in (b) above. 

(e) The equivalent retail price increase 
per affected vehicle for each new/ 
redesigned model or improvement. 
Provide an example describing the 
methodology used to determine the 
equivalent retail price increase. 

(f) Total research and development 
costs associated with the new/ 
redesigned model or improvement. 

(g) Total fixed costs (other than those 
identified in (a) above) associated with 
each new/redesigned model or 
improvement, based on production 
volumes specified in (b) above. . 

11. Please provide respondent's actual 
and projected U.S. light truck sales, 4x2 
and 4x4, 0-8,500 Ibs. GVWR and 8501- 
10,000 Ibs. GVWR for each model year 
from 1989 through 1994, inclusive. Please 
subdivide the data into the following 
vehicle categories: 

i. Standard Pickup Heavy (e.g., C-20/30, 
F-250/350, D-250/350) 

ii. Standard Pickup Light (e.g., C-10, F- 
150, D-100) 

iii, Compact Pickup (e.g., S-10, Ranger) 

iv. Standard Cargo Vans Heavy {e.g., G- 

v. Standard Cargo Vans Light (e.g., G- 
10/20, E-150, B-150/250) 

vi. Standard Vans Heavy 
(e.g., G-30, E-250/350, B-350) 

vii. Standard Passenger Vans Light (e.g., 
G-10/20, E-120, E-150, B-150/250) 

viii. Compact Cargo Vans (e.g., Astro, 
Aerostar, Mini Ram Van) 

ix. Compact Passenger Vans (e.g., Astro, 
Aerostar, V ) 

x. Standard Utilities (e.g., V-10 Blazer, 
Bronco, Ramcharger) 


TABLE A 
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xi. Compact Utilities (e.g., S10 Blazer, 
Bonco II, Wrangler) 

xii. Other (e.g., Suburban, El Camino, 
justy) 

Provide separate tables for domestic 
and captive imports or vehicles with 
less than 75 percent domestic content. 
See Table C for a sample format. 

12. Please provide (a) historical and 
(b) your estimates of projected total 
industry U.S. light (0-10,000 Ibs, GVWR) 
truck sales for each model year from 
1988 through 1994, inclusive. Please 
subdivide the data into 4x2 and 4x4 
sales and into the vehicle categories 
listed in the sample format in Table D. 

13. For domestic manufacturers only: 
In previous rulemakings, the agency has 
used manufacturers’ estimates of future 
capital spending to estimate the 
financial impact of alternative fuel 
economy standards. To permit similar 
comparisons in this rulemaking, please 
provide an estimate of your capital 
spending in North America for each year 
from 1988 through 1994. In addition, 
please provide an estimate of your total 
corporate capital spending and 
depreciation and amortization for each 
year from 1988 through 1994. 

14. Please provide your company’s 
assumptions for U.S. gasoline and diesel 
fuel prices during 1988 through 1994. 

15. Please provide projected 
production capacity available for the 
North American market {at standard 


_ - production rates) for each of your 


company’s light truckline designations 
during model years 1988-1994. 


[Modet: LT-1B Driveline Configuration: Conventional 4x2: Front engine/rear drive) 
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1 6.50 
| 2 3.60 
| 3 1.80 
| 4 1.00 
| R 6.10 
3.23/3.54/3.73 


1 Not available with 340 CID V8 engines. 


d. Range of GVWR: 
I I co cacccccrseciishescahanesnessencionipancnacsianeanal 
Dc sichicccnctasatichdcinaiickccikcaubaipeaschsiesacelicaaainted 
ON I cilia cenitasnanadiepeineenunathbeindeiebinnal 


14.0-16.0 
13.8-15.8 
13.5-15.4 
13.0-15.1 


i. and |. Projected Introduction and Sales Through MY 1984: 
a ai a Minette 
GO ices teputinenardetesign bs 
1994... 


k. To be completed only if domestically manufactured. 

L @ Redesigned; replaced LT-1A. 

(@ The extended cab introduced in MY 1993 is expected to capture 15,000 passenger car-station wagon sales. 

(@ The extended cab in (i), above, is expected to capture a like amount of sales from, competitors in each model year. 


introduction. 
® Extended cab introduced. 


5 (a) improved Auto Transmissions: 
enti aN aceasta Ian peglisipalainke’ 
st creejindteliandidadssidiphietanisdhniainca ities nicecacisaranctieniionpatisanitenaniend 
Pe cennetacineatoniinsaionanctin ita pa a aoa ins cencagecitncapall 


IM ii iensscicaet sina csenaintihbatedintgieedinieas Giese Diitaieinialindeniesipeioed 


I a tatiia paectpcesenioepatlsenspteceasetbeashbjpcanathtnlanisheientandaiasesstbil 


eooo oooo coooocseso 
eooo eoocooo oocoooco 
eooo ooooc oococseo 


~ 
oOQQen 
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TABLE C.—AJAX 4X2 Domestic LIGHT TRUCK SALES 


Other-..... 
Trucks (4x4) [Same breakout as 4x 2)... 
Light Trucks (4x 2+4x 4) 


[FR Doc. 89-189 Filed 1-5-89; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Part 17 

and Threatened Wildlife 


Endangered 
and Plants; 
Status for Rhus michauxii (Michaux’s 
Sumac) 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Proposed rule. 


SUMMARY: The Service proposes to list 


Rhus michauxii (Michaux’s sumac), a 
dioecious shrub limited to 16 
populations in North Carolina and 
Georgia, as an endangered species 


under the authority of the Endangered 
Species Act of 1973, as amended (Act). 
Rhus michauxii is endangered by 
suppression of fire, conversion of 
habitat for silviculture and agriculture, 
industrial and residential development, 
highway construction and 
improvements, hybridization with other 
species, and geographic isolation of 
small, single-sex populations. This 
proposal, if made final, would 
implement Federal protection provided 
by the Act for Rhus michauxii. The 
Service seeks data and comments from 
the public on this proposal. 

DATES: Comments from all interested 
parties must be received by March 7, 
1989. Public hearing requests must be 
received by February 21, 1989. 
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the Field Supervisor, Asheville Field 
Office, U.S. Fish and Wildlife Service, 


BEST COPY AVAILABLE 


Mode! Year 


1991 1992 


a 


100 Otis Street, Room 224, Asheville, 
North Carolina 28801. Comments and 
materials received will be available for 
public inspection, by appointment, 
during norma! business hours at the 
above address. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Nora Murdock, at the above address 
(704/259-0321 or FTS 672-0321). 


SUPPLEMENTARY INFORMATION: 


Background 

Rhus michauxii, described by C. S. 
Sargent (1895) from material collected in 
North Carolina, is a rhizomatous shrub. 
It is sometimes called “false poison 
sumac” because of its superficial 
resemblance to Rhus vernix. The erect 
stems grow from 0.3 to 1 meter in height, 
and the entire plant is densely 
pubescent. The narrowly winged or 
wingless rachis supports 9 to 13 sessile, 
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oblong to oblong-lanceolate leaflets that 
are each 4 to 9 centimeters long, 2 to 5 
centimeters wide, and acute to 
acuminate. The bases of the leaflets are 
rounded, and their edges are simply or 
doubly serrate. Flowering in this 
dioecious species occurs in June. The 
small flowers are borne in a terminal, 
erect, dense cluster, with each one being 
four- to five-parted and greenish-yellow 
to white. The fruit, which is a red, 
densely short-pubescent drupe, 5 to 6 
millimeters broad, is borne on female 
plants form August to September 
(Radford et a/. 1964, Cooper et al. 1977, 
Sargent 1895). Rhus michauxii differs 
from other similar species of the genus 
by its short stature, dense overall 
pubescence, and evenly serrate leaflets. 

Rhus michauxii is a species endemic 
to the inner coastal plain and lower 
piedmont of North Carolina, South 
Carolina, and Georgia, where it is 
currently known form 15 locations in 
North Carolina and 1 location in 
Georgia. The species occurs in sandy or 
rocky open woods, perhaps in 
association with basic soils (Cooper et 
al. 1977}, and appears to be dependent 
upon some form of disturbance to 
maintain the open quality of its habitat. 
Artificial disturbances, such as railroad 
and highway right-of-way maintenance, 
are maintaining some of the openings 
historically provided by naturally 
occurring periodic fires. Thirty 
populations of Rhus michauxii have 
been reported historically from 21 
counties in North Carolina, South 
Carolina, and Georgia. Sixteen of these 
populations remain in existence in North 
Carolina and Georgia. The following is a 
summary of the most current 
information for this species. 

Georgia: Four populations were 
reported historically in the State from 
the counties of Newton, Rabun, 
Columbia, and Elbert. Only the Elbert 
County population is known to remain, 
with just four plants surviving. This site 
is on land owned by the U.S. Army 
Corps of Engineers, leased to the 
Georgia Department of Natural 
Resources as part of the Broad River 
Wildlife Management Area (T. Patrick, 
Georgia Heritage Inventory, personal 
communication, 1988.) The Newton 
County population is believed to have 
been destroyed during the construction 
of a water tower. Causes for the 
disappearance of the populations in 
Rabun and Columbia Counties are not 
known. 

South Carolina: One population was 
reported historically from Kershaw 
County. Although exterisive searches 
have been conducted in that area and 
others of potentially suitable habitat, the 


species is believed to have been 
extirpated from the State. 

North Carolina: Rhus michauxii was 
once known to occur at 25 sites in this 
State. The species has been extirpated 
at 10 of these localities, with the causes 
for extirpation being largely unknown. 
One population is believed to have been 
extirpated in each of the following 
counties: Orange, Wake, Wilson, 
Robeson, Moore, Lincoln, Franklin, 
Durham, Mecklenberg, and Hoke. The 
distribution of the 15 extant populations 
by county is as follows. 

Three populations remain in Hoke 
County. One of these sites, with several 
hundred female plants, is privately 
owned; another, with 23 plants, is 
located on Ft. Bragg Military 
Reservation and is owned by the U.S. 
Department of Defense; and the third, a 
severely disturbed site where only four 
plants remain, is partially in private 
ownership and partially owned by The 
Nature Conservancy. 

Six populations occur in Richmond 
County. One of these (consisting of 2 
plants) is privately owned, and 4 (3 with 
less than 50 plants each and one with 
137 plants) are located on land owned 
by the U.S. Department of Defense that 
is leased and managed by the North 
Carolina Wildlife Resources 
Commission as part of the Sandhills 
Gamelands. The sixth population, with 
only eight plants, is on Ft. Bragg Military 
Reservation, owned by the U.S. 
Department of Defense. 

Two populations occur in Scotland 
County on the Sandhills Gamelands, 
which are managed by the North 
Carolina Wildlife Resources 
Commission and owned by the U.S. 
Department of Defense. Both of these 
populations are large, with 1 covering an 
area of 76 meters by 137 meters, but 
contain only female plants. The other 
consists of 300 to 400 male plants. 

One population survives in each of the 
following counties: Franklin, Davie, 
Robeson, and Wake. The Franklin 
County population is privately owned 
and contains over 250 plants of both 
sexes. The Davie County population, 
also in private ownership, consists of 
about 30 plants covering a 0.9-meter 
square area. The Robeson County 
population, in private ownership, 
consists of several hundred male plants. 
The Wake County population, owned by 
the City of Raleigh, consists of 279 
plants of both sexes. 

Many of these populations are in 
vulnerable locations, such as highway 
rights-of-way or on the edges of plowed 
fields. Those which are not adjacent to 
some maintained opening or exposed to 
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periodic disturbance are endangered by 
natural succession. 

On December 15, 1980, the Service 
published a revised Notice of Review for 
Native Plants in the Federal Register (45 
FR 82480); Rhus michauxii was included 
in that notice as a category 1 species. 
Category 1 species are those for which 
the Service presently has sufficient 
information on hand to support the 
biological appropriateness of their being 
listed as endangered or threatened 
species. Subsequent revisions of the 
1980 notice have maintained Rhus 
michauxii in category 1. 


Summary of Factors Affecting the 
Species 

Section 4{a)(1) of the Endangered 
Species Act (16 U.S.C. 1531 et seg.) and 
regulations (50 CFR Part 424) 
promulgated to implement the listing 
provisions of the Act set forth the 
procedures for adding species to the 
Federal Lists. A species may be 
determined to be endangered or 
threatened due to one or more of the five 
factors described in section 4{a)(1). 
These factors and their application to 
Rhus michauxii Sargeni (Michaux's 
sumac) are as follows: 

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat or range. Rhus michauxii 
has been and continues to be 
endangered by destruction or adverse 
alteration of its habitat. Since discovery 
of the species, 47 percent of the known 
populations have been extirpated, partly 
as a result of conversion of habitat for 
silvicultural and agricultural purposes 
and for industrial and residential 
development. Fire suppression appears 
to be a problem for this species and will 
be discussed in detail under Factor E 
below. Of the 14 populations that have 
been extirpated, 1 is known to have 
been eliminated by industrial 
development and one by conversion of 
the site to pine plantation. Causes for 
the extirpation of the others are 
unknown. Many of the remaining 
populations are on the edges of highway 
or railroad rights-of-way or cultivated 
fields. Fourteen of the 16 remaining 
populations are currently threatened by 
habitat alteration. 

In addition to the major threats listed 
above, those populations on military 
land are potentially threatened by 
mechanized military training activities. 
Although this has not been a 
documented problem for this species 
thus far, some of the small sites 
occupied by the species could easily be 
destroyed by heavy, tracked vehicles 
such as tanks. Nonetheless, populations 
probably persist on military lands and 
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State gamelands where they have not 
survived on adjacent privately owned 
land because of the prescribed burning 
programs of the Defense Department 
and the North Carolina Wildlife 
Resources Commission, and periodic 
fires incidental to military training (J. 
Carter, North Carolina State University, 
personal communication, 1987; J. Moore, 
North Carolina Natural Heritage 
Program, personal communication, 
1987). “.ctivities associated with 
intensive timber management on 
publicly owned land, such as timber 
harvesting, road building, and - 
conversion of habitat to pine plantation, 
if done in a manner not consistent with 
the protection of Rhus michauxii 
populations, could adversely affect the 
species, as has been the case on private 
lands in the past. 

B. Overutilization for commercial, 
recreational scientific, or educational 
purposes. Rhus michauxii is not 
currently a significant component of the 
commercial trade in native plants. 
However, because of its small and 
easily accessible populations, it is 
vulnerable to taking and vandalism that 
could result from increased publicity. 

C. Disease or predation. Not 
applicable to this species at this time. 

D. The inadequacy of existing 
regulatory mechanisms. Rhus michauxii 
is afforded legal protection in North 
Carolina by North Carolina General 
Statutes, sections 106-202.12 to 106- 
202.19 (Cum. Supp. 1985), which provide 
for protection from intrastate trade 
(without a permit) and for monitoring 
and management of State-listed species 
and which prohibit taking of plants 
without written permission of 
landowners. Rhus michauxii is listed in 
North Carolina as endangered and of 
special concern (Sutter et a/. 1983). The 
species is recognized in South Carolina 
as extirpated in the State and of 
national concern by the South Carolina 
Advisory Committee on Rare, 
Threatened, and Endangered Plants in 
South Carolina; however, this State 
offers no official protection. The species 
is not listed by the State of Georgia 
where it was thought to have been 
extirpated until very recently. State 
prohibitions against taking are difficult 
to enforce and do not cover adverse 
alterations of habitats, such as exclusion 
of fire. The Endangered Species Act 
would provide additional protection and 
encouragement of active management 
for Rhus michauxii. 

E. Other natural or manmade factors 
affecting its continued existence. As 
mentioned in the “Background” section 
of this proposed rule, many of the 
remaining populations are small in 
numbers of individual stems and in area 


covered by the plants. Of the 16 
remaining populations, 9 have less than 
100 plants, with 3 of these containing 
less than a dozen plants each. The 
rhizomatous nature of the species 
indicates that there are many fewer 
individual plants in existence than stem 
counts would indicate. In addition, only 
two of the remaining populations 
contain both male and female plants. 
The dioecious nature of the species 
further increases the vulnerability of 
extremely small populations where 
plants of only one sex remain. Existing 
conditions at most of the occupied sites 
are indicative of low genetic variability 
within populations, which makes it more 
important to maintain as much habitat 
and as many of the remaining colonies, 
particularly those containing both sexes, 
as possible. 

Another potential threat to this 
species, particularly in populations 
where only a few plants remain, is 
hybridization with sympatric species 
such as Rhus galbra and Rhus copallina. 
Hardin and Phillips (1985) documented 
the existence of an intermediate form 
between Rhus galbra and Rhus 
michauxii in at least two sites from 
which Rhus michauxii had been 
reported. Much remains unknown about 
the demographics and reproductive 
requirements of this species. Fire or 
some other suitable form of disturbance, 
such as mowing or careful clearing, is 
essential for maintaining the open 
habitat preferred by Rhus michauxii. 
Without such periodic disturbance, this 
type of habitat is gradually overtaken 
and eliminated by the shrubs and trees 
of the adjacent woodlands. As the 
woody species increase in height and 
density, they overtop the Rhus 
michauxii, which is shade-intolerant. 
The current distribution of the species is 
ample evidence of its dependence on 
disturbance. Of the 16 remaining 
populations, 11 are on roadsides or in 
the edges of artificially maintained 
clearings. Two others are in areas that 
have been exposed to periodic fire, 
another is in a natural opening on the 
rim of a Carolina bay (shallow, elliptical 
depression of unknown origin); the 
remaining two are in wooded sites and 
are declining in vigor (J. Moore, personal 
communication, 1988; T. Patrick, 
personal communication, 1988). 

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to propose this 
rule. Based on this evaluation, the 
preferred action is to list Rhus 
michauxii.as endangered. With almost 
half of the species’ populations already 
having been eliminated and only 16 
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remaining in existence (with most of 
these being very small in size and 
containing plants of only one sex), and 
based upon its dependence on some 
form of active management, it warrants 
protection under the Act. Endangered 
status seems appropriate because of the 
imminent serious threats facing most 
populations. As stated by Hardin and 
Phillips (1985), “RAus michauxii is 
apparently on the verge of extinction 
* * *” Critical habitat is not being 
designated for the reasons discussed 
below. 
Critical Habitat 

Section 4{a)(3) of the Act, as amended, 
requires that, to the maximum extent 
prudent and determinable, the Secretary 
designate any habitat of a species which 
is considered to be critical habitat, at 
the time the species is determined to be 
endangered or threatened. The Service 
finds that designation of critical habitat 
is not prudent for Rhus michauxii at this 
time. As discussed under Factor B in the 
“Summary of Factors Affecting the 
Species” section, Rhus michauxii is 
vulnerable to taking, an activity difficult 
to enforce against and only regulated by 
the Act with respect to plants in cases of 
(1) removal, reduction to possession 
from lands under Federal jurisdiction, or 
malicious damage or destruction; and (2) 
removal, cutting, digging up, or 
damaging or destroying in knowing 
violation of any State law or regulation, 
including State criminal trespass law. 
Such provisions are difficult to enforce, 
and publication of critical habitat 
descriptions would make Rhus 
michauxii more vulnerable and would 
increase enforcement problems for the 
U.S. Department of Defense. The 
populations on private lands would be 
vulnerable to collection and vandalism. 
Increased visits to population locations 
stimulated by critical habitat 
designation could adversely affect the 
species. The Federal and State agencies 
and landowners involved in protecting 
and managing the habitat of the species 
have been informed of the plant's 
locations and the importance of 
protection. 


Available Conservation Measures 


Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
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Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. Such actions are initiated by the 
Service following listing. The protection 
required of Federal agencies and the 
prohibitions against collection are 
discussed, in part, below. 

Section 7({a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to any 
critical habitat. Regulations 
implementing this interagency 
cooperation provision of the Act are 
codified at 50 CFR Part 402. Section 
7{a}(4) requires Federal agencies to 
confer informally with the Service on 
any action that is likely to jeopardize 
the continued existence of a proposed 
species or result in the destruction or 


adverse modification of proposed 
critical habitat. If a species is 
subsequently listed, section 7(a)(2) 
requires Federal agencies to ensure that 
activities they authorize, fund, =e carry 


critical habitat. If a Federal action may 
adversely affect a listed species or its 
critical habitat, the responsible Federal 
agency must enter into formal 
consultation with the Service. 

The U.S. Department of Defense has 
jurisdiction over portions of this species’ 
habitat. Federal activities that could 
impact Rhus michauxii and its habitat in 
the future include, but are not limited to, 


conversion of sites to pine plantations 
by means of mechanical site 
preparation; mechanized military 
training operations; recreational 
development; power line construction 
and certain types of maintenance/ 
improvements; highway construction 
and certain types of maintenance/ 
improvements; and permits for mineral 
exploration and mining. The Service will 
work with the involved agencies to 
secure protection and proper 
management of Rhus michauxii while 
accommodating agency activities to the 
extent possible. 

The Act and its implementing 
regulations found at 50 CFR 17.61, 17.62, 
and 17.63 set forth a series of general 
trade prohibitions and exceptions that 
apply to all endangered plants. With 
respect to Rhus michauxii, all trade 
prohibitions of section 9{a}{2) of the Act, 
implemented by 50 CFR 17.61, would 
apply. These prohibitions, in part, would 
make it illegal for any person subject to 


the jurisdiction of the United States to 
import or export the species, transport it 
in intersiate or foreign commerce in the 
course of cummercial activity, sell or 
offer it for saic in interstate or foreign 
commerce, or to remove and reduce the 
species to possession from areas under 
Federal jurisdicticn. In addition, for 
listed plants the 1988 amendments (Pub. 
L. 100-478) to the Act prohibit the 
malicious damage or destruction, on 
Federal lands and their removal, cutting, 
digging up, or damaging or destroying in 
knowing violation of any State law or 
regulation, including State criminal 
trespass law. Certain exceptions can 
apply to agents of the Service and State 
conservation agencies. The Act and 50 
CFR 17.62 and 17.63 also provide for the 
issuance of permits to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances. It is expected that few 
trade permits would ever be sought or 
issued, since Rhus michauxii is not 
common in cultivation or in the wild. 
Requests for copies of the regulations on 
plants and inquiries rs them may 
be addressed to the Office of 

Management Authority, U.S. Fish and 
Wildlife Service, P.O. Box 27329, Central 
Station, Washington, DC 20038-7329 
(202/343-4955). 

Public Comments Solicited 

The Service intends that any final 
action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, any comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientific community, industry, or any 
other interested party concerning any 
aspect of this proposed rule are hereby 
solicited. Comments particularly are 
sought concerning: 

(1) Biological, commercial trade, or 
other relevant data concerning any 
threat (or lack thereof) to Rhus 
michauxii; 

(2) The location of any additional 
populations of Rhus michauxii and the 
reasons why any habitat should or 
should not be determined to be critical 
habitat as provided by section 4 of the 
Act; 

(3) Additional! information concerning 
the range and distribution of this 
species; and 

{4) Current or planned activities in the 
subject area and the possible impacts on 
Rhus michauxii. 

Final promulgation of any regulation 
on Rhus michauxii will take into 
consideration the comments and any 
additional information received by the 
Service, and such communications may 
lead to adoption of a final regulation 
that differs from this proposal. 
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The Endangered Species Act provides 
for a public hearing on this proposal, if 
requested. Requests must be filed within 
45 days of the date of the proposal. Such 
requests must be made in writing and 
addressed to the Field Supervisor, 
Asheville Field Office (see 
“ADDRESSES” section). 


National Environmental Policy Act 


The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4{a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service's reasons for this determination 
was published in the Federal Register on 
October 25, 1983 (48 FR 49244). 
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List of Subjects in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 


Proposed Regulation Promulgation 


Accordingly, it is hereby proposed to 
amend Part 17, Subchapter B of Chapter 
I, Title 50 of the Code of Federal 
Regulations, as set forth below: 
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PART 17—[AMENDED] 304, 96 Stat. 1411; Pub. L. 100-478, 102 Stat. _ - to the list of Endangered and 
2306 (16 U.S.C. 1531 et seg.); Pub. L. 99-625, Threatened Plants: 
1. The authority citation for Part 17 100 Stat. 3500, unless otherwise noted. Sankh etemunenteeees 
continues to read as follows: 2. Itis pro d to amend § 17.12{h) ° 


plants. 
: Pub. L..93-205, 87 Stat. 884; Pub. ‘, i i * * * * 
L. 94-850, 90 Stat. 911; Pub, L. 95-632, 92 Stat, PY @dding the following, in alphabetical : 


3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97- order under the family Anacardiaceae, (h)* * * 


Historic range 
Common name 


eoveenseenesve MICNAUX'S BUMAC ......--.--eneenneeeverneenneennes wee U.S.A. (NC, SC, GA) anne nnnne nnn aenennemnnee E 


Dated: December 21, 1988. 
Becky Norton Dunlop, 
Assistant Secretary for Fish and Wildlife and 


[FR Doc. 89-259 Filed 1-6-89; 8:45 am] 
BILLING CODE 4310-55-M 





446 
Notices 


The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bidg., Washington, DC 20250, (202) 447- 
2118. Comments on any of the items 
listed should be submitted directly to: 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, Attn: 
Desk Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 

REVISION 


© Rural Electrification Administration 


Electric Loan Application Packet 

REA Forms 7, 7a, 325a-k, 341, 345, 346, 
740c, 740g 

On Occasion 

Small Businesses or organizations; 934 
responses; 137,662 hours; not 
applicable under 3504{h) 

Archie W. Cain, (202) 382-1900 


EXTENSION 


© Food and Nutrition Service 

Distribution of Donated Food to Family 
Units 

FNS-152 

Monthly 

State or Local Governments; 1,260 
responses; 2,520 hours; not applicable 
under 3504(h) 

Bessie Bradford, (703) 756-3660 

¢ Agricultural Marketing Service 

Apricots Grown in Designated Counties 
in Washington—Marketing Order 922 

None 

On Occasion; Annualiy 

Farms; Businesses or other for-profit; 
Small businesses or organizations; 123 
responses; 17 hours; not applicable 
under 3504{h) 

Virginia M. Olson, (202) 475-3930 

¢ Agricultural Marketing Service 

Peaches Grown in Designated Counties 
in Washington, Marketing Order 921 

None 

On Occasion 

Farms; Businesses or other for-profit; 
Small Businesses or organizations; 334 
responses; 54 hours; not applicable 
under 3504(h) 

Virginia M. Olsen, (202) 475-3930 

¢ Animal Plant Health Inspection 
Service 

National Poultry Improvement Plan 
(NPIP) 

VS Forms 9-2, 9-3, 9-4, 9-5, 9-6, 9-7, 10- 
3 

Recordkeeping; On Occasion; Annually 

State or local governments; Businesses 
or other for-profit; Small businesses or 
organizations; 27,000 responses; 3,276 
hours; not applicable under 3504(h) 

Irvin L. Peterson, (301) 436-5140. 

Donald E. Hulcher, 

Acting Departmental Clearance Officer. 

[FR Doc. 89-200 Filed 1-5-89; 8:45 am] 
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Animal and Plant Health inspection 
Service 


[Docket No. 88-145] 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Notice. 


sumMARY: This document provides 
notice that we have prepared a finding 
of no significant impact regarding the 
potential effects on the human 
environment of disinsection of papayas 
through gamma irradiation. In this issue 
of the Federal Register, we are 
publishing a final rule that authorizes 
irradiation as a quarantine treatment for 
papayas intended for movement from 
Hawaii to the rest of the United States 
and its territories. In that final rule, we 
require that if irradiation treatment for 
papayas is used, the absorbed dosage 
must be at least 15 kilorads (krads). In 
assessing the potential environmental 
impact of the irradiation of papayas, we 
reviewed an environmental assessment, 
finding of no significant impact, and 
final rule concerning irradiation in the 
production, processing, and handling of 
food, that were prepared by the Food 
and Drug Administration with regard to 
gamma irradiation treatment not 
exceeding 100 kilorads for fresh foods. 
Our review indicates that the irradiation 
of papayas at levels of 100 kilorads will 
not have any significant impact on the 
quality of the human environment. 
Based on this finding of no significant 
impact, we have determined that an 
environmental impact statement need 
not be prepared. 

appress: Copies of the APHIS finding 
of no significant impact, and of the Food 
and Drug Administration environmental 
assessment and final rule, are available 
for public inspection at APHIS, USDA, 
Room 1141, South Building, 14th and 
Independence Avenue SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Werner, Environmental 
Specialist, BBEP, APHIS, USDA, Room 
403, Federal Building, 6505 Belcrest 
Road, Hyattsville, Maryland 20782, (301) 
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436-7602. For copies of the APHIS 
finding of no significant impact, or the 
Food and Drug Administration 
environmental assessment or final rule, 
call Michael T. Werner at this same 
phone number or write him at this same 
address. 


SUPPLEMENTARY INFORMATION: 
Background 

We have prepared a fin of no 
significant impact eed 
potential effects on the human 
environment of carrying out the 
disinsection of papayas through gamma 
irradiation. In this issue of the Federal 
Register, we are publishing a final rule, 
titled “Use of Irradiation as a 
Quarantine Treatment for Fresh Fruits 
of Papaya from Hawaii,” Docket No. 87- 
040, that authorizes irradiation as a 
quarantine treatment for papayas 
intended for movement from Hawaii to 
the rest of the United States and its 
territories. The minimum required 
absorbed dosage of radiation for this 
treatment is 15 kilorads (krads). We 
have determined that this minimum 
dosage will prevent introduction of the 
oriental fruit fly, the Mediterranean fruit 
fly, and the melon fly into the 
continental United States and into 
uninfested off-shore areas of the United 
States. 

In evaluating the potential 
environmental impact of this irradiation, 
we have reviewed documents prepared 
by the Food and Drug Administration 
(FDA) regarding the treatment of food 
products by irradiation. The FDA has 
prepared an environmental assessment 
(EA), finding of no significant impact 
(FONSI), and final rule (51 FR 13376, 
Docket No. 81N-0004) concerning 
irradiation in the production, processing, 
and handling of food. The FDA 
regulations permit use of irradiation at 
doses not to exceed 1 kGY (100 krad) to 
inhibit the growth and maturation of 
fresh foods and to disinfest food of 
arthropod pests, and permit use of 
irradiation at doses not to exceed 30 
kGY (3,000 krad) to disinfect dry or 
dehydrated aromatic vegetable 
substances (spices and herbs) of 
microorganisms. They additionally 
require that irradiated foods be labeled 
at both the wholesale and retail level to 
show that they have been treated, and 
require that irradiation treatment 
records be maintained and be available 
for FDA inspection. We have reviewed 
these FDA documents to determine their 
applicability to gamma irradiation 
treatment for papaya, as allowed by our 


final rule, published in this issue of the 
Federal Register. For the purpose of the 
treatment of papayas, we have 
determined that potential environmental 
effects have been adequately considered 
by the FDA, and we concur with the 
conclusions of that agency’s EA, FONSI, 
and final rule. We have documented this 
concurrence in our FONSI. 

The FDA documents, and the FONSI 
that we issued based on our review of 
those documents, provide the public 
with analysis of environmental effects 
that may be associated with the 
irradiation of papayas at levels not 
exceeding 100 krad. 

The following is a summary of the 
facts supporting our FONSI: 

1. No adverse environmental effects 
are anticipated at food processing 
facilities using a radioactive source to 
sterilize food. Similarly, no adverse 
environmental effects are anticipated 
from the transportation of radioactive 
sources for the irradiation treatment. 

2. Machine-generated radiation 
sources are subject to the Radiation 
Control for Health and Safety Act of 
1968 and must comply with appropriate 
reporting requirements (21 CFR Part 
1002) established by the Bureau of 
Radiological Health, FDA. 

3. No cumulative effects of radiation 
are expected from eating irradiated fruit. 
The process would treat papayas only 
for disinsection, and would not expose 
humans to gamma radiation. The 
process does not make the fruit 
radioactive (21 CFR Part 179, 51 FR 
13376, Docket No. 81N-0004). 

4. The FDA has determined that 
chemical differences between irradiated 
foods processed at less than 100 
kilorads and nonirradiated food are too 
small to affect the safety of the food (21 
CFR Part 179, 51 FR 13376, Docket No. 
81N-0004). 

5. There is no evidence that insects or 
microorganisms surviving irradiation 
give rise to mutants with undue 
resistance to radiation or of abnormal 
virulence (21 CFR Part 179, 51 FR 13376, 
Docket No. 81N-004). 

6. The FDA has determined that 
concerns over potential adverse human 
health effects (abnormally high rates of 
testicular tumors, kidney disease, death 
in offspring, lessened life spans, and 
abnormal increase in white blood cells) 
were not substantiated (21 CFR Part 179, 
51 FR 13376, Docket No. 81N-0004). 

7. The FDA has determined that there 
was no evidence to conclude that food 
irradiated and stored under normal 


handling practices would show 
increased production of aflatoxin (a 
toxic fungal metabolite implicated in the 
causation of liver cell carcinomas, 
produced by some strains of Aspergillus 
flavus and Aspergillus parasiticus in 
stored products) (21 CFR Part 179, 51 FR 
13376, Docket No. 81N-0004). 

8. To the extent that irradiation 
replaces fumigation by toxic chemicals 
(ethylene trioxide and ethylene 
bromohydrin), there is a reduction in the 
amount of toxic residues of these 
substances in the environment. (21 CFR 
Part 179, 51 FR 13376, Docket No. 81N- 
0004). 

9. No reduction in vitamin, mineral, 
nutritional content, or quality of fruit is 
expected. A delayed senescence (aging) 
of the papayas may be expected. 

Based on the foregoing, we have 
determined that the irradiation of 
papayas at levels not exceeding 100 
krad will have no significant impact on 
the human environment. 

The FDA environmental assessment, 
our review of that document and the 
FDA final rule, and our finding of no 
significant impact have been prepared in 
accordance with (1) The National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4331 et seg.); (2) 
Regulations of the Council of 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (Title 
40, Code of Federal Regulations (CFR) 
Parts 1500-1508); (3) USDA regulations 
implementing NEPA (7 CFR Part 1b); 
and (4) APHIS guidelines implementing 
NEPA (44 FR 50381-50384 and 44 FR 
51272-51274). 

Done in Washington, DC, this 3rd day of 
January 1989. 

Larry B. Slagle, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. 89-266 Filed 1-5-89; 8:45 am] 
BILLING CODE 3410-34-M 


[Docket No. 88-205] 


ee ae 
Release into the Environment of 
Genetically Engineered Organisms 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Notice. 


SUMMARY: By this notice, we are 
advising the public that one application 
for a permit to zelease a genetically 
engineered organism into the 
environment is being reviewed by the 





Animal and Plant Health Inspection 
Service. The application has been 
submitted in accordance with 7 CFR 
Part 340, which regulates the 
introduction of certain genetically 
engineered organisms and 

FOR FURTHER INFORMATION CONTACT: 


Mary Petrie, Document Control Officer, 


Biotechnology, Biologics, and 
Environmental Protection, 
Biotechnology Permit Unit, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 847, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-5874. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR Part 340, 
“Introduction of Organisms and 
Products Altered or Produced 

Genetic Engineering Which Are Plant 
Pests or Which There is Reason to 
Believe Are Plant Pests,” require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) in the United States, 
certain genetically engineered 
organisms and products that are 
considered “regulated articles.” The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article. 

Pursuant to these regulations, APHIS 
has received the following application 
for a permit to release a genetically 
engineered organism into the 
environment, which is being reviewed 
by the Agency: 


Done at Washington, DC, this 3rd day of 
January 1989. 
James W. Glosser, 
Administrator, Animai and Plant Health 
Inspection Service. 
[FR Doc. 89-265 Filed 1-5-89; 8:45 am] 
BILLING CODE 3410-34-M 


Soll Conservation Service 
Whitewater Creek Watershed, AL 
AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of a finding of no 
significant impact. 

SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 


Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being for the 
Whitewater Creek Watershed, Pike and 
Coffee Counties, Alabama. 


FOR FURTHER INFORMATION CONTACT: 
Ernest V. Todd, State Conservationist, 
Soil Conservation Service, 665 Opelika 
Road, Auburn, Alabama 36830, 
telephone (205) 821-8070. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Ernest V. Todd, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 


The project concerns a plan for 
reducing excessive erosion (20 tons per 
acre annually) on sloping cropland and 
reducing land voiding and depreciation. 
The planned works of improvement 
include land use conversation on 160 
acres of marginal cropland, accelerated 
conservation land treatment on 8,070 
acres of cropland, and installation of 14 
grade stabilization structures. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Ernest V. Todd. 

_ No administrative action on 

tion of the proposal will be 

taken until 30 days after the date of this 
publication in the Federal Register. 
(This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.904—Watershed Protection and Flood 
Prevention—and is subject to the provisions 
of Executive Order 12372 which requires 

ernmental consultation with State 
and local officials.) 


Ernest V. Todd, 
State Conservationist. 
Dated: December 29, 1988. 
[FR Doc. 89-207 Filed 1-5-89; 8:45 am] 
BILLING CODE 3410-16-M 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Announcement of Monterey Bay, CA 
As An Active Candidate for National 
Marine Sanctuary Designation; intent 
To Prepare a Draft Environmental 
impact Statement and Management 
Plan; intent To Hold Public Scoping 


AGENCY: Office of Ocean and Coastal 
Resource Management (OCRM}, 
National Ocean Service (NOS), National 
Oceanic and 

Administration (NOAA), ee of 
Commerce. 


ACTION: Notice. 


summary: By direction of Congress 
(Pub. L. 100-627, section 205}, NOAA is 
naming Monterey Bay, off the Coast of 
California, an Active Candidate for 
designation as a National Marine 
Sanctuary and will proceed with the 
subsequent steps in the evaluation 
process. The study area under 
consideration for Sanctuary designation 
includes the coastal waters between 
Pigeon Point in San Mateo County and 
Point Sur in Monterey County and 
extending from the mean high tide line 
from these sites seaward, 14.5 nautical 
miles on a southwesterly heading of 
240° 


Selection of a site as an Active 
Candidate formally begins the National 
Environmental Policy Act (NEPA) 
process; NOAA will prepare an 
environmental impact statement and 
management plan to examine the 
management and regulatory alternatives 
associated with Sanctuary designation. 
To initiate this process NOAA will hold 
scoping meetings in the Monterey Bay 
area of California to solicit information 
and comments from individuals, 
organizations and government agencies 
on the range and significance of issues 
related to Sanctuary designation and 
management. 

A scoping meeting will be held on 
January 25, 1989 from 6:30 to 10:00 p.m. 
in the Monterey Conference Center, 1 
Portola Drive, Monterey, CA 93940. A 
second scoping meeting will be held on 
January 26, 1989 from 6:30 to 10:00 p.m. 
in the Chambers of the Santa Cruz 
County Board of Supervisors, Room 500, 
701 Ocean Street, Santa Cruz, CA 95060- 
4069. All interested persons are invited 
to attend. 


FOR FURTHER INFORMATION CONTACT: 
Joseph A. Uravitch, Chief, or Franklin 





Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Notices 


Christhilf, Regional Manager, Marine 
and Estuarine Management Division, 
Office of Ocean and Coastal Resource 
Management, National Ocean Service, 
National Oceanic and Atmospheric 
Administration, 1825 Connecticut 
Avenue NW., Suite 714, Washington, DC 
20235, (202/673-5126). 


SUPPLEMENTARY INFORMATION: 
Selection Procedures 


Title III of the Marine Protection, 
Research, and Sanctuaries Act of 1972, 
16 U.S.C. 1431 et seq., authorizes the 
Secretary of Commerce to designate 
ocean waters as National Marine 
Sanctuaries to protect their distinctive 
conservation, recreational ecological, 
historical, research, educational or 
esthetic qualities. The Act is 
administered by the National Oceanic 
and Atmospheric Administration 
(NOAA) through the Office of Ocean 
and Coastal Resource Management 
(OCRM), Marine and Estuarine 
Management Division (MEMD). 
Selection of a site as an Active 
Candidate formally triggers the National 
Environmental Policy Act (NEPA) 
environmental impact analysis process. 

On November 7, 1988, Pub. L. 100-627, 
the reauthorization of Title III of the 
Marine Protection, Research and 
Sanctuaries Act of 1972 (16 U.S.C. 1431 
et seq.) (“the Act”), was signed into law. 
Section 205 of Pub. L. 100-627 directs 
that the Secretary of Commerce 
designate the Monterey Bay National 
Marine Sanctuary no later than 
December 31, 1989. This directive by 
Congress automatically advances 
Monterey Bay to Active Candidate © 
status. 

Subsequent steps include a public 
hearing, preparation of a final 
environmental impact statement and 
management plan and a 
recommendation of approval to the 
Secretary of Commerce. Opportunities 
for comment exist throughout this 
process and will be announced in the 
Federal Register, the local media, and 
other appropriate channels. 

Section 303 of the Act (16 U.S.C. 1433) 
and regulations for the National Marine 
Sanctuary Program (at 15 CFR 922.33) 
establish procedures for the evaluation 
of the suitability of Active Candidates 
as National Marine Sanctuaries. In 
developing the Sanctuary proposal, 
NOAA will determine to what extent 
designation will fulfill the purposes and 
policies of section 303(a) of the Act; and 
whether: 

(1) The area is of special national 
significance due to its resource or 
human-use values; 


(2) Existing State and Federal 
authorities are inadequate to ensure 
coordinated and comprehensive 
conservation and management of the 
area, including resource protection, 
scientific research and public education; 

(3) Designation of the area as a 
National Marine Sanctuary will 
facilitate coordinated and 
comprehensive conservation and 
management of the area, including 
resource protection, scientific research 
and public education; and 

(4) The area is of a size and nature 
that will permit comprehensive and 
coordinated conservation and 
management. Further, based on section 
303(b) of the Act (16 U.S.C. 1433), NOAA 
will consider: 

(1) The area's natural resource and 
ecological qualities, including its 
contribution to biological productivity, 
maintenance of ecosystem structure, 
maintenance of ecologically or 
commercially important or threatened 
species or species assemblages, and the 
biographic representation of the site; 

(2) The area's historical, cultural, 
archeological, or paleontological 
significance; 

(3) The present and potential uses of 
the area that depend on maintenance of 
the area's resources, including 
commercial and recreational fishing, 
subsistence uses, other commercial and 
recreational activities, and research and 
education; 

(4) The present and potential 
activities that may adversely affect the 
factors identified in the consideration 
listed above; 

(5) The existing State and Federal 
regulatory and management authorities 
applicable to the area and the adequacy 
of those authorities to fulfill the 
purposes and policies of the Act; 

(6) The manageability of the area, 
including such factors as its size, its 
ability to be identified as a discrete 
ecological unit with definable 
boundaries, its accessibility, and its 
suitability for monitoring and 
enforcement activities; 

(7) The public benefits to be derived 
from Sanctuary status, with emphasis on 
the benefits of long-term protection of 
nationally significant resources, vital 
habitats, and resources which generate 
tourism; 

(8) The negative impacts produced by 
management restrictions on income- 
generating activities such as living and 
non-living resources development; 

(9) The socioeconomic effects of 
Sanctuary designation; and 

(10) The fiscal capability of NOAA to 
manage the area as a National Marine 
Sanctuary. 
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In preparing the environmental impact 
statement and management plan (EIS/ 
MP) to examine the management and 
regulatory alternatives associated with 
Sanctuary designation, NOAA will 
solicit comments from interested 
persons, groups and organizations, 
heads of interested Federal agencies, 
and responsible officials of State and 
local governments. This will be done 
during scoping meetings to be held in 
the Monterey Bay area, prior to 
preparation of the EIS/MP, and during 
public hearings to receive comments on 
the draft EIS/MP. 


Past History 


The State of California nominated the 
Monterey Bay area in 1977, along with 
nine other marine areas offshore for 
consideration as National Marine 
Sanctuaries. In response to these 
nominations, NOAA selected three sites 
for further consideration: Channel 
Islands, Point Reyes-Farallon Islands, 
and the Monterey Bay area. In 
December 1978, NOAA released an 
Issue Paper on these three sites, 
presenting several boundary and 
regulatory options for each proposal. 
Public hearings on the Issue Paper were 
held and, based on the responses, 
NOAA declared all three sites as Active 
Candidates on August 10, 1979. 

This process led to the designation of 
the Channel Islands National Marine 
Sanctuary on September 21, 1980, and 
the Point Reyes-Farallons Islands 
National Marine Sanctuary (later 
renamed Gulf of the Farallones National 
Marine Sanctuary) on January 16, 1981. 
In 1980, NOAA determined that work on 
the proposed Monterey Bay Sanctuary 
would be delayed due to the complex 
analyses and corresponding staff time 
required for the other two California 
sites. 

On December 14, 1983, NOAA 
removed Monterey Bay from the list of 
active candidates for three reasons: (1) 
The existence of two other National 
Marine Sanctuaries in California 
(Channel Islands and Gulf of the 
Farallones) which protect similar marine 
resources and the Program's policy, 
established in 1980, to consider a 
diverse array of sites and resources; (2) 
the proposed area’s relatively large size 
and the surveillance and enforcement 
burdens this would impose on NOAA; 
and (3) the wealth of existing marine 
conservation programs already in place 
in the Monterey Bay area. 

In 1988, when Congress reauthorized 
and amended Title III of the Act, it 
specified in section 205 of Pub. L. 100- 
627, that NOAA designate Monterey Bay 
as a National Marine Sanctuary by 





December 31, 1989. This statutory 
requirement has therefore reinstated 
Monterey Bay as an Active Candidate 
for Sanctuary status. 
Natural Resources 

Monterey Bay is located within the 
Eastern Pacific Boreal Region which 
incorporates a vast area of the North 


from Point Conception to the Canadian 
border. The Sanctuary study area 
includes the coastal waters between 
Pigeon Point, San Mateo 

(37°11'N, 122°24’W) and Point Sur in 
Monterey County (36°18'N, 

121°52°W) and extending from the 
high tide line from these sites 
seaward 14.5 nautical miles on a 


some intrusions south of Monterey Ba 
to softer sedimentary rocks . 
Monterey Bay and areas to the north. 
Covering these rocks in most areas are 
three sedimentary types: rocky substrate 
dominate in nearshore areas north and 
south of Monterey Bay; fine sand and 
coarser sand are found in the Bay's 
nearshore areas; and mud which 
predominates offshore except for a large 


area, the shoreline ranges from rocky 
and mountainous south of the Bay to 
sand dunes from Seaside north to Moss 
Landing and to sand bluffs to the north. 
There are also numerous smal! and 
some large rivers that empty into the 


e there are submarine canyons 
elsewhere in the Oregonian province, 


the Monterey Submarine Canyon is 
unique in its size, configuration, and 
proximity to shore. This canyon, along 
with adjacent submarine canyons, 
enriches local water through strong 
seasonal upwellings, ifies currents 
and provides habitat for i 


communities. Monterey Bay itself is a 
rare geological feature along the Pacific 
coast as it is one of the few large bays. 
This fact lends additional importance to 
this area as a resting and staging area 
for migrating birds. 

The diversity of rock types, sediment 
types and shoreline characteristics in 
combination with the nutrient rich 
waters and substantial underwater 
relief all combine to form several 
habitat assemblages. This variety of 
assemblages is one of the major 
determinants of the rich intertidal and 
subtidal communities and represents the 
range of habitats to be found in the 
Oregonian province. 

Flora and Fauna 


Algal 
diversity is extremely high and the 
concentrations of pinnipeds and some 
seabirds is outstanding. The fish stock, 
—— be Monterey an and 

variety of crustaceans is 
The Bay has the most diverse —— 
community in North America, with 
about 450 to 500 species of west coast 
algae represented. The diversity of 
habitat assemblages, rich nutrients close 
to shore, the high quality waters and the 
location of the Bay quite close to the 
overlap of the Californian and 
Oregonian a provinces, 
account for this diversi 


substrate, kelp beds, the canyon 
complex and the nutrient rich waters 
support rich fish stocks and substantial 
invertebrate populations. The various 
environments within the study area 
support different fish communities, with 
Monterey Bay and the granitic substrate 
just to the south supporting the highest 
diversity. The invertebrate diversity also 
reflects the variety of habitat types. 
Over 300 species of invertebrates have 
been reported off Point Afio Nuevo. 

The area also supports one of the 

diversities of marine mammals 


peci pinnipeds 
found off the central and northern 
California coast are found in the 
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Monterey Bay area. Afio Nuevo is one of 
the most important sites and has been 
cited as the most important pinniped 
rookery and resting area in central and 
northern California. 

The area also encompasses 
approximately one-third of the entire 
sea otter range in California. The 
majority of otters are found south of the 
Monterey Peninsula (females and pups) 
with the northern peripheral group of the 
entire population found between Soquel 
Point and Elkhorn Slough. 

Most of the cetacean species known 
to frequent the central and northern 
California coast have been sighted in 
the area. Many, such as the gray whale, 
pass through the area while on a 
northerly or southerly migratory route. 
However, the edge of the canyon 
complex does serve as an 
feeding area due to strong nutrient 
upwellings. 

Monterey Bay plays a major role for 
avifauna as a staging habitat during 
both migrations and as wintering and 
summer habitat. Bird species diversity is 
very high. The area is attractive due to 
the nutrient waters and resulting rich 
food resources, the protected bay 
environment, and location along the 
Pacific flyway. Breeding populations are 
generally small and scattered. The 
entire world population of the Ashy 
Storm-Petrel (Oceanodroma hamochroa) 
(5000-10,000) can be found feeding in the 
area immediately above the Monterey 
Submarine Canyon from August to 
November. 


Critical Habitat 


Critical habitats are areas that are 
essential for spawning and breeding and 
are crucial to the survival of particular 
species. Because of the highly 
productive waters of the Bay area, 
several critical habitats have been 
identified in Monterey Bay and its 
surrounding waters. 

The California sea otter is an 
endangered species whose females and 
pups are found primarily in the sheltered 
coves south of Monterey Peninsula. The 
oo densities of otters occur in rocky 

areas within the 20 meter 
isobath in the dense kelp canopy. These 
areas have been identified as critical 
breeding and feeding locations essential 
to existence of current and future 
populations of sea otters. 

Earth's entire population of Ashy 
Storm-Petrels feed over the Monterey 
Canyon from August to November. 
Waters over the canyon are a critical 
feeding area that is important to 
survival of the species. 

Point Afio Nuevo is a critical breeding 
habitat for elephant seals (Migrounga 
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anguestirostris), Stellar sea lions 
(Eumatopias jubata) and harbor seals 
(Phoca vitulina). Afio Nuevo Island, 
with its small surface area, is the focus 
of virtually all pinniped 

activity taking place in the area, and 
may be the key to the continued survival 
of these populations in central and 
northern California. 

Ajfio Nuevo Island is also a critical 
habitat for breeding elephant seals as 
well as the mainland Point Afio Nuevo. 
The marine environment immediately 
around the island and mainland point 
may also be critical. However, the 
extent of feeding activity ee oe in 
the waters near the island is unkno' 


There are other very important en 


seabirds along the shoreline and on 
small offshore rocks. 


The biological and physical 
characteristics of Monterey Bay 
combine to —_— outstanding 
opportunities for scientific research on 
many aspects of marine ecosystems. 
The diverse habitats are readily 
accessible to rese 

Six major research facilities are found 
in the area. These institutions are 
exceptional resources with a long 
history of research and large databases 
possessing a considerable amount of 
baseline information on the Bay and its 

The Hopkins Marine Station is located 
in Pacific Grove. As part of Stanford 
University, its primary research efforts 
focus on cellular and developmental 
biology, immunology, and neurobiology 
of intertidal organisms. Other research 
is focused on the ecology of the rocky . 
intertidal zone. of the Hopkins Marine 
Life Refuge offshore of the laboratory 
grounds. 

The Moss Landing Marine Laboratory 
of San Jose State University is located 
along the central coast of Monterey Bay. 
Its researchers conduct a variety of 
research including oceanography, 
ichthyology, marine algae, invertebrates, 
and marine mammal and seabird 
behavior. The Laboratory operates the 
R/V Point Sur for its oceanographic 
research. 

The Long Marine Laboratories and the 
Center for Coastal and Marine Studies 
of the University of California at Santa 
Cruz also conduct a variety of research 
projects on topics such as cetaceans, 
pinnipeds (especially at Afio Nuevo), 
sea otters, invertebrates, and plankton. 


The Naval Postgraduate School is 
located near downtown Monterey and is 
operated by the United States Navy. The 
—— focus at this institution oe 

usively on physical oceanography. 
The school shares access to the 
oceanographic research vessel 
maintained by the Moss Landing Marine 
Laboratory. 

The Granite Canyon Marine 
Laboratory, leaalolak along the Big Sur 
coastline just south of Carmel, is 
operated by the California Department 
of Fish and Game. Its primary research 
emphasis is on aquaculture and water 
quality monitoring. 

The Monterey Bay Aquarium is a 
privately owned institution with a 
variety of research interests focused on 
the Bay and the Monterey Canyon. The 
recent establishment of the Monterey 
Bay Research Institute, the Monterey 
Bay Aquarium’s research arm, will 
enable the Aquarium to devote 
— to studying several aspects of 

e Bay’s ecosystems. Extensive 
research is planned to examine the 
Monterey Canyon via a remote-operated 
unmanned submersible. Other research 


efforts will be and include 
biological, chemical, and 
i and studies on 


the canyon’s benthic and pelagic 
habitats. 


Tourism and Recreational Uses 


The diverse resources of Monterey 
Bay are enjoyed by the residents of this 
area as well as the numerous visitors. 
The population of Monterey and Santa 
Cruz countries was 544,000 in 1985 and . 


_ is projected to increase to 755,000 by 


2005. The projected growth is based in 
large part on the attractiveness of the 
area's natural beauty. 

Since the late 1800's, Monterey Bay 
has served as a major tourist 
destination. The most recent estimate of 
visitors to the area by the Association of 
Monterey Bay Area Governments was 
approximately 18 million annually, 
indicating the ——— ae tourism 
plays in supporting economy. 

The 16 State beaches along the Bay's 
shoreline attracted over 3.5 million 
visitors the last six months of 
1986. The Monterey Bay Aquarium, 
opened in 1984, attracts nearly 2 million 
visitors annually. The Elkhorn Slough 
National Estuarine Research Reserve 
operates an interpretive center which 
serves 30,000 to 40,000 visitors per year. 
The Afio Neuvo State Reserve has an 
interpretive center and offers guided 
tours around the Reserve to observe the 
elephant seal breeding colonies 
established on the mainland. Annual 
visitors to this area number 
approximately 150,000. The Point Lobos 
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State Reserve just south of Carmel 
receives approximately 300,000 visitors 


per year. 
Commercial and Industrial Uses 


The area also several 
economic activities. The most important 
activity directly dependent on the 
resources is commerical fishing, which 
played an important role in the history 
of Monterey Bay and continues to be an 
important activity. Landings in excess of 
10 million dollars are made yearly and 
account for approximately five percent 
of the total California harvest. Fishing 
takes place throughout the Bay and its 
offshore waters. The major commercial 
finfish species are the northern anchovy 
(Eugraulis Mordax), rockfish (Sebastes 


pire an timbria). Squid are 
primarily in the southern half of the Bay 
and along the Big Sur coast. The 
commerical fisheries catch of 1986 
accounted for 8.9 million dollars in 
wholesale value. 

Related to fisheries are the several 
aquaculture operations within the 
Monterey Bay area. Dependent in large 
part on a clean source of ocean waters, 
some operations collect organisms 
directly from the Bay while others grow 
and produce their own supplies through 
captive breeding. Algae, abalone, otters, 
salmon, and sea hares are being raised 
in the various aquaculture ventures. 

Making a more interest use of the area 


are the ships 

regularly traverse the outer reaches of 
the area as part of the route from San 
Franciso to Los Angeles, with infrequent 
vessel traffic to Moss Landing, Santa 
Cruz, or Monterey. Although this traffic 
is not yet a major concern, contingency 
plans designed to react to oil spills 
resulting from tanker accidents are 
being formulated. 

Oil and gas exploration in the Bay 
area is being considered. On November 
16; 1988, the Department of Interior's 
Minerals Management Service issued a 
Call for Information and Nomination for 
Oil and Gas Lease Sale #119, an area 
which overlaps a portion of the 
proposed Sanctuary study area. 

Another use of the Bay area is for 


Landing discharged 
dredge spoils. Municipal and industrial 
wastes are dumped into the waters at 


various outfalls. Non-point agricultural 
runoff is also entering the Bay. 

Military uses of the area are rare, but 
onshore target practice necessitates 
prohibiting boats within a designated 





area offshore of Fort Ord on an 
occasional basis. 
Existing Protection of Marine Resources 

Several agencies operate programs to 
protect significant resources within the 
Monterey Bay area and to provide 
recreational and interpretive 
opportunities. California Parks and 
Recreation and the California 
Department of Fish and Game manage 
15 state beaches, 2 state reserves, 2 
state parks, 1 wildlife area and 
ecological Reserve, Pacific Grove 
Marine Life Refuge, Point Lobos State 
Reserve, Carmel Bay Ecological 
Reserve, and the California Sea Otter 
Game Refuge. Elkhorn Slough National 
Estuarine Research Reserve provides 
resource management and protection to 
one of the most important estuaries in 
central California. Los Padres National 
Forest protects coastal resources where 
it borders the sea. 

These programs have placed 
considerable emphasis on the protection 
of coastal resources but have not given 
the same attention to marine resources. 
Some critical marine areas, such as the 
waters around Afio Nuevo Island and 
over the Monterey Submarine Canyon, 
receive no special attention by resource 
managers. Other areas, such as the 
waters of the Big Sur coastline, receive - 
limited protection. A limiting factor that 
may hamper resource management is 
the lack of a mechanisn to establish 
research priorities and coordination, 
and develop contingency plans for 
potential accidents. 

With current resources of existing 
programs being limited, the coordination 
of resource protection and management 
programs is essential. The Monterey Bay 
Sanctuary could provide an important 
role in such coordination. 


The Designation Process 


The management plan to be prepared 
for the proposed Sanctuary will specify 
the goals and objectives of Sanctuary 
designation and describe programs for 
resource protection, research and 
interpretation. The various 
administrative and regulatory 
alternatives to Sanctuary management 
will be analyzed in the environmental 
impact statement. 

Opportunities for public participation 
in NOAA's development of an 
environmental impact statement and 
management plan will be provided 
through the January scoping meetings, 
solicitation of comments on the draft 
environmental impact statement and 
management plan, and formal public 
hearings. 

The January scoping meetings will 


attempt to identify issues in establishing 
a Monterey Bay National Marine 
Sanctuary and generate suggestions for 
resolving them. Topics for discussion 
will include the following: (1) Boundary 
alternatives, (2) Management 
alternatives, (3) Resource protection, (4) 
Research opportunities and (5) 
Interpretive opportunities. 

Dated: January 2, 1989. 
Thomas J. Maginnis, 
Assistant Administator for Ocean Services 
and Coastal Zone Management. 


[FR Doc. 89-278 Filed 1-5-89; 8:45 am] 
BILLING CODE 3510-06-M 


1987 Survey of Striped Bass Fisheries 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of survey results. 


summary: NOAA publishes the results 
of a survey of Atlantic coast striped 
bass fisheries for 1987. The report of 
survey results is required by the Atlantic 
Striped Bass Conservation Act. The 
intent is to provide information on the 
status of the striped bass fisheries. 
appress: Copies of the survey results 
are available from David G. Deuel, 
NOAA/NMEFS, 1335 East West 
Highway, Silver Spring, MD 20910. 

FOR FURTHER INFORMATION CONTACT: 
David G. Deuel, 301 427-2347. 
SUPPLEMENTARY INFORMATION: 


Comprehensive Annual Survey of the 
Atlantic Striped Bass Fisheries— 
Calendar Year 1987 


Section 6 of the Atlantic Striped Bass 
Conservation Act (Pub. L. No. 98-613, 16 
U.S.C. 1851) required the Secretary of 
Commerce and the Secretary of the 
Interior to conduct a comprehensive 
annual survey of the Atlantic striped 
bass fisheries. Each survey was to 
include, but not be limited to, a 
compilation and assessment of the 
recreational and commercial landings of 
striped bass in the coastal states during 
the period considered in the survey. The 
results of each annual survey were to be 
published in the Federal Register. This 
report presents data for calendar year 
1987 as required by section 6 of the 
Atlantic Striped Bass Conservation Act 
(The Act). 

The Act was signed into law on 
October 31, 1984. Under the Act, no 
funds were authorized for appropriation 
for activities in fiscal year 1985. For 
fiscal years 1986 and 1987, funds were 
authorized but not appropriated. Thus, 
for calendar years 1985 and 1986, no 
funds were appropriated for conduct of 
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the comprehensive annual survey and 
no separate surveys were conducted on 
the Atlantic striped bass fisheries. 
However, the National Marine Fisheries 
Service, of the U.S. Department of 
Commerce, routinely collects data on all 
U.S. commercial fisheries and on marine 
recreational fishing on the Atlantic, 
Gulf, and Pacific coasts. Data from these 
surveys are used in this report to satisfy 
the requirements of section 6 of the Act. 

A description of the statistical survey 
procedures for the commercial landings 
may be found in “Fishery Statistics of 
the United States 1977” (U.S. 
Department of Commerce, 1984), and for 
the recreational fishery data in “Marine 
Recreational Fishery Statistics Survey, 
Atlantic and Gulf Coasts, 1986” (U.S. 
Department of Commerce, 1987). 

The Act addresses striped bass from 
Maine through North Carolina; the data 
presented here are for the same area. 
Commercial landings of striped bass in 
1987 were 0.4 million pounds, an 
increase of 0.1 million pounds over the 
1986 landings of 0.3 million pounds. The 
1986 landings were the lowest on record. 
Maximum landings of 14.7 million 
pounds were recorded in 1973, and since 
then landings have steadily declined. 
Part of the decline since 1982 has 
resulted from restrictive regulations on 
the commercial fishery. Average 
landings for the 20 year period from 1968 
to 1987 were 6.3 million pounds. 
However, from 1968 to 1987, landings 
averaged 9.9 million pounds, while from 
1978 to 1987, landings averaged only 2.6 
million pounds. For the last 5 years, an 
average of 1.3 million pounds was 
landed. Commercial landings by state 
from 1980 through 1987 are shown in 
Table 1. Figure 1 shows annual 
commercial landings from 1962 through 
1987. 

Estimates of catch and harvest of 
striped bass by recreational fishermen 
are available from the marine 
recreational fishery statistics surveys 
from 1979 through 1987. Catch is defined 
as the total number of fish caught, 
including those released alive. Harvest 
is the number of fish which are removed 
from the population. Estimated weights 
are available for the fish harvested. The 
reliability of the survey estimates is 
greater for species which occur more 
frequently in the catch than for those 
which occur infrequently in the catch. In 
recent years, with the striped bass 
stocks at low levels, the estimates for 
striped bass are less reliable than those 
for other species such as bluefish, winter 
flounder, or scup, which occur 
frequently in the catch. In addition, 
there is high variability of striped bass 
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catch estimates by state from year to 
year. Although a separate survey of the 
recreational fishery for striped bass 
_would likely provide more reliable 
estimates of the catch and harvest of 
striped bass, such a survey would be 
extremely expensive to conduct. 

In 1987, recreational fishermen caught 
an estimated 886,000 striped bass, of 
which 50,000 were harvested. The 
remaining 836,000 were released alive. 
The estimated weight of the 1987 striped 
bass recreational harvest was 0.9 
million pounds. Table 2 presents 
estimates of the total recreational catch 
of striped bass by state from 1980 
through 1987. 

The total recreational catch of striped 
bass declined from about 2.0 million fish 
in 1979 to about 600,000 fish in 1983- 
1985. As with the commercial fishery, 
restrictions on the recreational fishery 
contributed to the decrease in catch. The 
increase in total catch in 1986 likely 
reflects the increased abundance of the 
1982 and subsequent year classes, 
resulting from management measures 
providing nearly total protection to 
these year classes. The number of 
striped bass harvested has declined 


from about 1.3 million fish in 1979 to 
50,000 in 1986, while the number 
released alive has increased as a 
percentage of the total catch. From 1979- 
1981, an average of 24 percent was 
released alive; from 1982-1987, an 
average of 75 percent was released 
alive; and in 1987, 94 percent of the fish 
were released alive. This demonstrates 
the effectiveness of size limits and bag 
limits in conserving striped bass. 

The management measures imposed 
on striped bass fishing by the coastal 
states, as recommended by the Atlantic 
States Marine Fisheries Commission’s 
Interstate Fishery Management Plan for 
the Striped Bass (as amended), have had 
a significant impact on the level of the 
recreational harvest and of the 
commercial landings. Most new 
management regulations were put in 
place between 1982 and 1986, with those 
having the most impact being 
implemented during 1984, 1985, and 
1986. These regulations include closed 
seasons, closed areas, size limits, 
commercial gear restrictions, and bag 
limits on the recreational fishery. Most 
significantly, a moratorium was imposed 
on striped bass fishing in Maryland and 
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Delaware in January 1985. During 1986, 
the striped bass fishery was closed in 
marine waters of New York, 
Connecticut, and Rhode Island. Several 
other states prohibit sale of striped bass 
and have implemented a 33-inch 
minimum size limit. Bag limits range 
from 1 to 5 fish in states which allow 
recreational fishing. 

Appropriate data from which to 
calculate estimates of striped bass 
population size have not been collected. 
Prior to 1982, striped bass commercial 
landings data were used as an indicator 
of the stock size. The commercial fishery 
has since been severely restricted by 
regulations; thus, landings in recent 
years are not comparable to those in 
earlier years nor are they indicative of 
trends in stock size. The recreational 
fishery for striped bass has been 
similarly impacted by management 
regulations. Thus, caution should be 
used in interpreting the landings data in 
recent years. 

Dated: December 30, 1988. 

Joe P. Clem, 

Acting Director of Office Fisheries, 
Conservation and Management, National 
Marine Fisheries Service. 


TABLE 1.—REPORTED COMMERCIAL LANDINGS (THOUSANDS OF POUNDS) OF STRIPED BASS IN ATLANTIC COASTAL STATES, 1980- 


1987 . 


Source: National Marine Fisheries Service, F/RE1, ettnes doe. 


Dash denotes none reported; ** 


less than 500 pounds. 
NoTe.—Restrictive regulations on the commercial fishery contributed to the decrease in landings since 1962. 


TABLE 2.—ESTIMATED TOTAL RECREATIONAL CATCH (THOUSANDS OF FISH) OF STRIPED BASS BY STATE, MAINE TO NORTH 


CAROLINA, 1980-1987. 
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© = none reported. 
Sources: 
1979-1980: USDOC, 1984. Current 


Fishery i 
1987: National Marine Fisheries Service, F/RE1, ne ~ 
NoTE:—Restrictive regulations on the recreational fishery contributed to decreased catches since 1982: 


BILLING CODE 3510-22-M 
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1961 1965 1969 1973 1977 1981 1985 
Year 


Figure l. Reported Commercial landings of Striped Bass 
Along the Atlantic Coast, 1961-1987. 


Note: Restrictive regulations on the commercial fishery 
contributed to the decrease in landings since 1982. 


[FR Doc. 89-231 Filed 1-5-89; 8:45 am] 
BILLING CODE 3510-22-C 





Issuance of Letter of Authorization; 
Geophysical Service, Inc. 


Notice is given that on December 30, 
1988, the National Marine Fisheries 
Service issued a Letter of Authorization 
under the authority of section 101(a)(5) 
of the Marine Mammal Protection Act of 
1972 and 50 CFR Part 228, Subpart B— 
Taking of Ringed Seals Incidental to On- 
Ice Seismic Activities, to the following: 
Geophysical Service Inc., 5801 Silverado 
Way, Anchorage, Alaska 99502. 

This Letter of Authorization is valid 
for 1989 and is subject to the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407) and the 
Regulations Governing Small Takes of 
Marine Mammals Incidental to Specified 
Activities (50 CFR Part 228, Subpart A 
and B). 

Issuance of this letter is based on a 
finding that the total taking will have a 
negligible impact on the ringed seal 
species or stock, its habitat and its 
availability for subsistence use. 

This Letter of Authorization is 
available for review in the following 
offices: 

Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, Silver Spring, 
Maryland 20910 

Director, Alaska Region, National 
Marine Fisheries Service, P.O. Box 
1668, Juneau, Alaska 99802. 

Dated: December 30, 1988. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs, National Marine Fisheries 

Service. 

[FR Doc. 89-223 Filed 1-5-89; 8:45 am] 

BILLING CODE 3510-22-m 


Application for Marine Mammals 
Permit; Karen W. Pryor (P438) 


Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

Applicant: Karen W. Pryor, 44811 
South East 166th Street, North Bend, 
WA 98045. 

Type of Permit: Scientific Research. 

Name and Number of Animals: One 
(1) Skeleton of a Commerson’s dolphin 
(Cephalorhynchus commersonii). 

Type of Take: The applicant proposes 
to bring into the United States the 
skeleton of a beachwashed 


Commerson's dolphin collected from 

Chile at the Straits of Magellan in 1986. 
Location and Duration of Activity: 

The skeleton was presented to the 

applicant by an American scientist in 

Tierra del Fuego who has a collection of 

several hundred museum-prepared 

whole skeletons from Argentine and 

Chilean beaches. The applicant 

proposes to use the skeleton for a 

hands-on-study of the behavior patterns 

and social structure of like specimens. 

The study proposes to encourage young 

researchers in Chile and Argentina to 

undertake their own studies of the 
cetacean fauna of the southern oceans. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East 
West Hwy., Silver Spring, Maryland 
20910, within 30 days of the publication 
of this notice. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular application would be 
appropriate. The holding of such hearing 
is at the discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1335 East West 
Hwy., Rm. 7330, Silver Spring, 
Maryland 20910; and 

Director, Northwest Region, National 
Marine Fisheries Service, BIN C15700, 
7600 Sand Point Way, Seattle, 
Washington 99815. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs, National Marine Fisheries 

Service. 

Date: December 20, 1988. 

[FR Doc. 89-280 Filed 1-5-89; 8:45 am] 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Establishment of a New Export Visa 
Arrangement for Certain Textiles and 
Textile Products Produced or 
Manufactured in the Federative 
Republic of Brazil 


January 3, 1989. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing a 
new export visa arrangement. 


EFFECTIVE DATE: February 1, 1989. 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854) 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 

SUPPLEMENTARY INFORMATION: During 
recent negotiations, the Governments of 
the United States and the Federative 
Republic of Brazil agreed to establish a 
new export visa arrangement under the 
terms of the new Bilateral Cotton, Wool 
and Man-Made Fiber Textile 
Agreement, effected by exchange of 
notes dated September 15 and 19, 1988. 

A copy of the visa arrangement is 
available from the Textiles Division, 
Bureau of Economic and Business 
Affairs, U.S. Department of State, (202) 
647-1998. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedules of the United States (see 
Federal Register notice 53 FR 44937, 
published November 7, 1988). 

James H. Babb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


January 3, 1989. 

Commissioner of Customs, . 

Department of the Treasury, Washington, DC 
20229 


Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further amended on July 31, 1986; 
pursuant to the Bilateral Cotton, Wool and 
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Man-Made Fiber Textile Agreement, effected 
by exchange of notes dated September 15 and 
19, 1988; and in accordance with the 
provisions of Executive Order 11651 of March 
3, 1972, as amended, you are directed to 
prohibit, effective on February 1, 1989, entry 
into the Customs territory of the United 
States (i.e., the 50 States, the District of 
Columbia and the Commonwealth of Puerto 
Rico) for consumption and withdrawal from 
warehouse for consumption of textiles and 
textile articles of cotton, wool and man-made 
fibers in Categore 200-239, 300-369, 400-469 
and 600-670, including part and merged 
categories (see enclosure A), produced or 
manufactured in Brazil and exported on and 
after February 1, 1989 from Brazil for which 
the Government of the Federative Republic of 
Brazil has not issued an appropriate visa 
fully described below. Should additional 
categories, merged categories or part 
categories be added to the bilateral 
agreement or become subject to import 
quotas, the entire category or categories shall 
be automatically included in the coverage of 
the visa arrangement. Merchandise exported 
on or after the date the category(s) is added 
to the agreemeent or becomes subject to 
import quotas shall require a visa. 
Notification will be provided when additions 
or changes are made. 

A visa must accompany each commercial 
shipment of the aforementioned textiles and 
textile articles. A circular stamped marking in 
blue ink will appear on the front of the 
original commercial invoice. The original visa 
shall not be stamped on duplicate copies of 
the invoice. The original invoice with the 
original visa stamp will be required to enter 
the shipment into the United States. 
Duplicates of the invoice and/or visa may not 
be used for this purpose. 

Each visa stamp shall include the following 
information: 

1. The visa number. The visa number shall 
be the standard nine diget, letter format, 
beginning with one numerical digit for the 
last digit of the calendar year of export, 
followed by the two character alpha country 
code specified by the International 
Organization for Standardization (ISO), and.a 
six digit numerical serial number identifying 
the shipment; e.g., 9BR123456. 

2. The data of issuance. The date of 
issuance shall be the day, month and year on 
which the visa was issued. 

3. The signature of the issuing official. 

4. The correct category(s), merged 
category(s), part category(s), quantity(s) and 
unit(s) of quantity provided for in the U.S. 
Department of Commerce CORRELATION 
and in the U.S. Tariff Schedule{s) of the 
United States Annotated (e.g., “Cat. 340-510 
DZ”). 

Quantities must be stated in whole number. 
Decimals or fractions will not be accepted. 
Merged category quota merchandise may be 
accompanied by either the appropriate 
merged category visa or the correct category 
visa corresponding to the actual shipment 
(e.g.. quota Categories 347/348 may be visaed 
as 347/348, or if the shipment consists solely 
of Category 347 merchandise, the shipment 
may be visaed as “Cat. 347,” but not as “Cat. 
348”). 

U.S, Customs shall not permit entry if the 


shipment does not have a visa, or if the visa 
number, date of issuance, signature, category, 
quantity or units of quantity are missing, 
incorrect or illegible, or have been crossed 
out or altered in any way. If the quantity 
indicated on the visa is less than that of the 
shipment, entry shall not be permitted. If the 
quantity indicated on the visa is more than 
that of the shipment, entry shall be permitted 
and only the amount entered shall be charged 
to any applicable quota. 

If the visa is not acceptable to the U.S. 
Customs Service, a new visa must be 
obtained from the Brazilian Government or a 
visa waiver requested by the Brazilian 
Government, issued by the U.S. Department 
of Commerce and presented to the U.S. 
Customs Service before any portion of the 
shipment will be released. waiver, if 
used, only waives the requirement to present 
a visa with the shipment. It does not waive 
any applicable quota requirements. 

If the visa is deficient, the U.S. Customs 
Service will not return the document 
after entry, but will provide a certified copy 
of that visaed invoice for use in obtaining a 
new correct original visaed invoice, or visa 
waiver. 

If import quotas are in force, U.S. Customs 
Service shall charge only the actual quantity 
in the shipment to the correct category limit. 
If a shipment from Brazil has been allowed 
entry into the commerce of the United States 
with either an incorrect visa or no visa, and 
redelivery is requested but cannot be made, 
U.S. Customs shall charge the shipment to the 
correct category limit whether or not a 
replacement visa or visa waiver is provided. 

Any shipment which requires a visa but 
which is not accompanied by a valid and 
correct visa in accordance with the foregoing 
provisions shall be denied entry by U.S. 
Customs Service unless the Government of 
the Federative Republic of Brazil authorizes 
the entry and any charges to the agreement 
levels through the visa waiver process. 

Merchandise imported for the personal use 
of the aye ce 
or value, and properly marked commercial 
sample shipments valued at U.S.$250 or less, 
do not require a visa for entry and shall not 
be charged to the agreement levels. 

A facsimile of the visa stamp is enclosed 
with this letter. 

The actions taken with respect to the 
Government of the Federative Republic of 
Brazil and with respect to imports of textiles 
and textile articles of cotton, wool and man- 
made fibers have been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which are necessary for the 
implementation of such actions, fall within 
the foreign affairs exceptions to the 
rulemaking provisions of 5 U.S.C. 553{a)(1). 
This letter will be published in the Federal 
Register. 


Sincerely, 
James H. Babb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Enclosure A 
Merged Categories: 300/301, 317/326, 334/335, 
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338/339/638/639, 342/642, 347/348, 410/ 
624, 445/446, 647/648. 
Part Categories: 

369-D—Only HTS numbers 6302.60.0010 
and 6302.91.0020. 

369-0—All HTS numbers in Category 369 
except 6302.60.0010 and 6302.91.0020 in 
Category 369-D. 

604~A—Only HTS number 5509.32.0000. 

604-0—All HTS numbers in Category 604 
except 5509.32.0000 in Category 604-A. 

669-P—Only HTS numbers 6305.31.0010, 
6305.31.0020 and 6305.39.0000. 

669-0—All HTS numbers in Category 669 
except 6305.31.0010, 6305.31.0020 and 


[FR Doc. 89-237 Filed 1-5-89; 8:45 am] 
BILLING CODE 3510-DR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1989; Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


action: Additions to Procurement List. 


summary: This action adds to 
Procurement List 1989 commodities to be 
produced and a service to be provided 
by workshops for the blind or other 
severely handicapped. 

EFFECTIVE DATE: February 6, 1989. 
apprEss: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman, (703) 557~1145. 
SUPPLEMENTARY INFORMATION: On 
October 14 and October 21, 1988, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (53 FR 40252 and 
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41397) of proposed additions to 
Procurement List 1989, which was 
published on November 15, 1988 (53 FR 
46018). 

No comments were received 
concerning the proposed additions to the 
Procurement List. After consideration of 
the material presented to it concerning 
capability of qualified workshops to 
produce the commodities and provide 
the service at a fair market price and 
impact of the additions on the current or 
most recent contractors, the Committee 
has determined that the commodities 
and service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46~48c and 41 CFR 51- 
2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities and service listed. 

c. The actions will result in 
authorizing small entities to poduce the 
commodities and provide the service 
procured by the Government. 

Accordingly, the following 
commodities and service are hereby 
added to Procurement List 1989: 


Commodities 
Cover, Telescope Mounting 
1430-00-773-2030 


Stamp, Rubber 
7520-00-NSH-0001 
7520-00-NSH-0002 
7520-00-NSH-0003 
7520-00-NSH-0004 
7520-00-NSH-0005 
7520-00-NSH-0006 
7520-00—-NSH-0007 
7520-00—-NSH-0008 
7520-00-NSH-0009 
7520-00-NSH-0010 
7520-00-NSH-0011 
7520-00-NSH-0012 
7520-00-NSH-0013 
7520-00—-NSH-0014 
7520-00-NSH-0015 
7520-00-NSH-0016 
7520—-00-NSH-0017 
(Requirements for McClellan Air 

. Force Base, California only) 


Service 

Janitorial/Custodial, FAA Facility, 
Williamsport Lycoming Airport, 
Montoursville, Pennsylvania. 
Beverly L. Milkman, 
Executive Director. 
[FR Doc. 89-235 Filed 1-5-89; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List 1989; Proposed 
Additions and Deletions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed additions to and 
deletions from Procurement List. 


SUMMARY: The Committee has received 


proposals to add to and delete from 
Procurement List 1989 commodities to be 
produced and services to be provided by 
workshops for the blind and other 
severely handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
BEFORE: February 6, 1989. 

aAboRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

E. R. Alley, Jr., (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 
Additions 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and services to 
Procurement List 1989, which was 
published November 15, 1988 (53 FR 
46018): 

Commodities 
Trap, Roach, Monitor 
3740-01-096-1632 


Cover, Mattress 

7210-00-715-9130 
Services 

Janitorial /Custodial, U.S. 
Customhouse, 423 Canal Street, New 
Orleans, Louisiana. 

Janitorial /Custodial, James M. Hanley 
Federal Building and U.S. Courthouse, 
100 South Clinton Street, Syracuse, New 
York. 
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Janitorial/Custodial, U.S. Army 
Reserve Center, 2997 North 2nd Street, 
Harrisburg, Pennsylvania. 


Deletions 


It is proposed to delete the following 
commodities from Procurement List 
1989, which was published November 
15, 1988 (53 FR 46018): 

Pencil, Mechanical 

7520-00-285-5818 
Pin, Tent, Wood 

8340-00-261-9752 
Beverly L. Milkman, 

Executive Director. 
[FR Doc. 89-236 Filed 1-5-89; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Honor Code and Honor System at the 
U.S. Military Academy Special 
Commission; Meeting 


Subject: Chief of Staff's Special 
Commission on the Honor Code and 
Honor System at the United States 
Military Academy 

Name of Subcommittee to Meet: Panel 
on Wider Perspective of Professional 
and Public Service. 

Date of Meeting: 21 January 1989 

Time: 1300-1600 

Place: 1.T.T. Main Conference Room, 
5th floor, New National Geographic 
Building, 1600 M Street, NW., 
Washington, DC. 

Proposed Agency: 

1. Review of plenary commission 
meeting. 

2. Discussion of professional and 
public service as it applies to graduates 
of the U.S. Military Academy 

Point of Contact: Executive Secretary 
to the Commission, LTC James O. 
Younts III, 695-1983. 

[FR Doc. 89-260 Filed 1-5-89; 8:45 am] 
BILLING CODE 3710-08-M 


Billing Procedures for Carriers 
Handling DoD Freight 

AGENCY: Military Traffic Management 
Command (MTMC), Department of the 
Army, DoD. 

ACTION: Rules for billing procedures on 
selected traffic by all methods of 
transportation. 


SUMMARY: DoD is modifying the billing 
procedures for carriers handling freight 
for DoD. These procedures will be 
published in the Rules Publication, 
MFTRP Freight Traffic Rules Publication 
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No. 10 (RAIL) and MTMC Freight Traffic 
Rules Publication No. 1A (MOTOR) as 
they are issued or reissued. These 
modified procedures will assist DoD in 
easy identification of carrier billings and 
will expedite processing of carriers’ 
vouchers for payment on these selected 
billings. 

EFFECTIVE DATE: January 6, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Frank Lamm, Headquarters, Military 
Traffic Management Command, ATTN: 
MT-INFQ, 5611 Columbia Pike, Falls 
Church, Virginia 22041-5050, or 
telephone (202) 756-1173. 
SUPPLEMENTARY INFORMATION: The 
Prompt Payment Act, as amended in 
November 1986, allows prepayment 
audit of transportation Government bills 
of lading (GBLs) prior to payment. This 
authority has been delegated to DoD. 
These modified procedures will assist in 
this function and will prevent 
unnecessary delay in payment of the 
carriers’ vouchers. 

The following rule is established for 
all modes of traffic to cover GBLs for 
which the total charge(s) is $10,000 or 
more. 


Item: Exception to Billing Procedures 


Individual GBLs for which the total 
charge for services rendered is $10,000 
or more will be submitted on a Public 
Voucher for Transportation Charges (SF 
1113) separate from other GBLs for 
which the charges are less than $10,000. 
Several GBLs, each having individual 
charges of $10,000 or more, may be 
presented on the same voucher. 

The following rule is established for 
movement of “Guaranteed Traffic” from 
Defense Depots at Columbus, OH, 
Memphis, TN, Mechanicsburg, PA, 
Richmond, VA, Tracy, CA, and Ogden, 
UT. 


Item: Billing Procedures (Guaranteed 
Traffic) 


1. Charges for services rendered for 
Guaranteed Traffic shipments from 
points identified abvove are shown in 
block 28 of the GBL. The actual amount 
billed when rounded to the nearest 
dollar will not exceed the amount 
shown in block 28 of the GBL. 

a. If there is a disagreement with the 
charges shown in block 28, the carrier 
must contact the shipping activity to 
resolve the disagreement prior to 
submitting the bill for payment. If it is 
determined that the charge(s) shown in 
block 28 of the GBL is incorrect, the 
shipper will prepare a GBL Correction 
Notice (SF 1200) showing the correct 
charges. A copy of this correction notice 
must accompany the original bill of 


lading and voucher when submitted for 
payment. 

b. If an agreement cannot be reached 
between the shipper and carrier on what 
the charges should be, the carrier will 
submit this GBL on a separate voucher 
to the appropriate finance center which 
will forward to MTMC for audit prior to 
payment. 

2. Voucher(s) submitted for payment 
will include only GBLs covering 
Guaranteed Traffic moved under the 
solicitation and applicable tender. All 
vouchers submitted covering 
Guaranteed Traffic shipments must 
contain the statement “Guaranteed 
Traffic” either stamped or printed in 
bold letters on the face of the voucher. 
Kenneth L. Denton, 

Department of the Army, Alternate Liaison 
Officer with the Federal Register. 

[FR Doc. 89-277 Filed 1-5-89; 8:45 am] 
BILLING CODE 3710-03-M 


DEPARTMENT OF EDUCATION 
Proposed information Collection 
Requests 


AGENCY: Department of Education. 


ACTION: Notice of proposed information 
collection requests. 


summary: The Director, Office of 
Information Resources Management, 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act of 1980. 

DATES: Interested persons are invited to 
submit comments on or before February 
6, 1989. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Jim Houser, Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Margaret B. Webster, 
Department of Education, 400 Maryland 
Avenue SW., Room 5624, Regional 
Office Building 3, Washington, DC 
20202. 

FOR FURTHER INFORMATION CONTACT: 
Margaret B. Webster, (202) 732-3915. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
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waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. 

The Director, Office of Information 
Resources Management, publishes this 
notice containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: 

(1) Type of review requested, e.g., 
new, revision, extension, existing or 
reinstatement; (2) Title; (3) Frequency of 
collection; (4) The affected public; (5) 
Reporting burden; and/or (6) 
Recordkeeping burden; and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Margaret 
Webster at the address specified above. 

Dated: January 3, 1989. 

Carlos U. Rice, 


Director for Office of Information Resources 
Management. 


Office of Special Education and 
Rehabilitative Services 


Type of Review: New. 

Title: Program of Special Projects and 
Demonstrations. 

Frequency: Annually. 

Affected Public: State or local 
governments; non-profit institutions. 

Reporting Burden: 
Responses: 49 
Burden Hours: 1,372 

Recordkeeping: 
Recordkeepers: 0 
Burden Hours: 0 

Abstract: This form will be used by 
public and non-profit rehabilitation 
facilities, designated State units, and 
other public and private agencies and 
organizations to apply for funding 
under the Special Projects and 
Demonstrations Program. The 
Department will use the information 
to make grant awards and to prepare 
the annual report to Congress. 


Office of Special Education and 
Rehabilitative Services 


Type of Review: Reinstatement. 
Title: State Agency Project Reporting. 
Frequency: Triennially. 
Affected Public: State or local 
governments. 
Reporting Burden: 
Responses: 4,053 
Burden Hours: 1,487 
Recordkeeping: 
Recordkeepers: 0 
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Burden Hours: 0 

Abstract: State agencies and local 
educational agencies must submit an 
application for a grant to the State 
educational agency. The State 
educational agency will use the 
information to distribute grant 
awards. 


[FR Doc. 89-272 Filed 1-5-89; 8:45 am] 
BILLING CODE 4000-1-M 


DEPARTMENT OF ENERGY 

Energy Information Administration 
Proposed Survey of Nonutility Electric 
Power Procedures 


AGENCY: Energy Information 
Administration, DOE. 

ACTION: Notice of request for comments. 
Proposed Energy Information 
Administration survey of nonutility 
electric power producers. 


summary: The Energy Information 
Administration (EIA) of the Department 
of Energy (DOE) is proposing to collect 
annual data from nunutility electric 
power producers, including 
cogeneration, small power, and 
independent power production facilities. 
The Form EIA-867 “Nonutility Power 
Producer Report,” has been designed by 
the EIA for this purpose. The survey is 
designed to collect data on nonutility 
electricity production, fuel consumption, 
and installed capacity. The survey will 
be of nonutility entities who currently 
own, operate, or plan to own or operate 
within 5 years of the reporting year, 
electric generating facilities of 1 
megawatt or more, that are 
interconnected to an electric utility with 
the capability to provide power to the 
utility. Based on the results of this 
collection, consideration will be given to 
a statistical sample for future collections 
with periodic frame evaluation. The 
purpose of this notice is to solicit 
comments on the proposed form, a copy 
of which is included in the notice. 
Provisions for confidentiality of the data 
are included in the form and 
instructions. 

DATE: Written comments must be 
submitted on or before February 21, 
1989. 

aADpRESS: Send written comments to Ms. 
Mary Kimbrough (EI-541), Energy 
Information Administration, Department 
of Energy, Mail Stop: 2G—090, 1000 
Independence Avenue, SW., 


Washington, DC 20585, Telephone (202) 
586-8749. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information, or 
additional copies of the form and 
instructions should be directed to Ms. 
Kimbrough at the address listed above. 


II. Requests for Comments 


I. Background 

In order to fullfill its responsibilities 
under the Federal Energy 
Administration Act of 1974 (Pub. L. 93- 
275) and the Department of Energy 
(DOE) Organization Act (Pub. L. 95-91), 
the Energy Information Administration 
(EIA) is obliged to publish, and 
otherwise make available to the public, 
high-quality statistical data that reflect 
current and prospective national and 
regional electric power supply and 
demand activity as accurately as 
possible. To meet this responsibility, as 
well as internal DOE requirements that 
are dependent on accurate data, the EIA 
is tasked to conduct surveys that 
encompass every major electric power 
supply and demand activity in the 
United States. With the exception of 
power generated by nonutility power 
producers, all major sources of supply 
are currently covered. Nonutility power 
supply data in terms of generating 
capacity, actual generation, and fuel 
consumption are needed by the EIA to 
support its data collection program. 
These data were collected on a monthly 
basis prior to 1979 and the collection 
was discontinued due to the low 
electrical growth in the industries. Since 
growth in nonutility electrical 
generation is now large, the need to fill 
the gap in these data series has become 
critical. 

The EIA will also use the information 
collected on this form for its forecasting 
and analysis responsibilities to estimate 
generating capacity requirements 
beyond announced plans. Analytical 
studies include the role of nonutility 
generation under increased deregulation 
of the generating system; in supporting 
emergency or brownout conditions due 
to droughts, stroms, and other weather 
conditions; overload of the generating 
system due to extremely high demand, 
etc. 

Under section 210 of Public Utility 
Regulatory Policies Act of 1978 
(PURPA), the Federal Energy Regulatory 
Commission (FERC) was directed to 
develop rules to encourage cogeneration 
and small power production. As of 


September 30, 1988, over 4,000 facilities 
had filed with the FERC for status as 
qualifying cogenerators and/or small 
power producers under PURPA, 
representing 72 gigawatts of capacity. 
Another objective of ihe proposed 
survey is to collect data that will 
evaluate PURPA implementation. 


II. Request for Comments 


Prospective respondents (see page 1 of 
the instructions) and other interested 
parties should comment on the proposed 
survey within 45 days of the publication 
of this notice. The following general 
guidelines are provided to assist in the 
preparation of responses. 

As a potential respondent: 

A. Are the instructions and definitions 
clear and sufficient? If not, which 
instructions require clarification? 

B. Can the data be submitted using the 
definitions included in the instructions? 

C. Can the data be submitted in 
accordance with the response time 
specified in the instructions? 

D. How many hours, including time 
for preparation and administrative 
review, will you require to complete and 
submit the form? 

E. What is the estimated cost of 
completing the form, including the direct 
and indirect costs associated with the 
data collection? Direct cost should 
include all costs, such as administrative 
costs, directly attributable to providing 
this information. 

F. How can the form be improved? 

G. Do you know of other Federal, 
State, or local agencies that collect 
similar data? If yes, specify the agency, 
data elements and means of collection. 

As a potential data user: 

A. Can you use data at the levels of 
detail indicated on the form? 

B. For what purposes would you use 
the data? Be specific. 

C. How could the form be improved to 
better meet your specific needs? 

D. Are there alternate sources of data? 
What are their deficiencies and/or 
strengths? How do you use them? 

The EIA is also interested in receiving 
comments from persons regarding their 
views on the need for the collection of 
the information contained in the 
proposed survey. 

Comments submitted in response to 
this notice will be summarized and 
included in the request for Office of 
Management and Budget approval of the 
survey. These comments will become a 
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matter of public record. Depending on 
the magnitude and substance of 
comments received, formal meetings 
may be held to review their 
incorporation in this data collection. If 
meetings are held, commentators will be 
notified of the dates, times, and 
locations. 

Authority: Sec. 5{a), 5(b), 13(b), and 52, Pub. 
L. 93-275, Federal Energy Administration Act 
of 1974 (15 U.S.C. 764{a), 764({b), 772(b) and 
790{a). 

Issued in Washington, DC, December 27, 
1988, 


Yvonne M. Bishop, 
Director, Statistical Standards, Energy 
Information Administration. 


BILLING CODE 6450-01-™ 


BEST COPY AVAILABLE 








FORM E] 
U.S. Department of Energy NONUTILITY POWER PI 
Enersy Information Administration (for facilities with a caps 


This report is mandatory under Public Law 93-275, the Federal Ene 
stration (EIA) requires this information from nonutility power 5 
power producers) that own, operate, or plan to own or operate wit 
facilities with a total capacity of 1 megawatt or more that are 
provide power to the utility. The data collected will augment 
See confidentiality provisions in Section F of the instructions. 
estimated to average 2.5 hours per response, including the time 
gathering and maintaining the data needed, and completing and re 
this burden estimate or any other aspect of the collection of inf 
Enersy Information Administration, Office of Statistical Standar 
the Office of Information and Regulatory Affairs, Office of Mar 
tional questions, contact Mary Kimbrough of the EIA at (202) 586- 


U.S. Departme 
Enersy Informatic 
Mail Stop: BG- 
1000 Independer 
Washington, 


SCHEDULE I. IDENTIFICA 
Each entity is required to complete Schedule I. If you do not 
facility with a capacity of 1 megawatt or more that is interconn 
power to the utility, complete Schedule I only and return the for 


1. Legal Name of Entity: 





2. Principal business office mailing address at end of the 
reporting year: 











3. Mailing address for this form, if different from Item 2: 











4. Contact Person: 





Name 
TU a 
Telephone ( Pie © Extension 





Form EIA-867 (12-15-88) 


RM EIA-867 
ER PRODUCER REPORT--1988 Form Approved 
capacity of 1 megawatt or more) OMB Number: xxxx-000x 


(Expires 12-31l-xx) 


l Energy Administration Act of 1974. The Energy Information Admini- 
“yer producers (cogenerators, small power producers, and independent 
2 within 5 years of the end of the reporting year electric generating 
are interconnected to an electric utility and have the capability to 
nent the EIA's data on electric power production and consumption. 
ions. Public reporting burden for this collection of information is 
time for reviewing instructions, searching existing data sources, 
nd reviewing the collection of information. Send comments regarding 
Ff information, including suggestions for reducing this burden, to the 
andards (EI-73), Forrestal Building, Washington, D.C., 20585; and to 
Ff Management and Budget. Washington, D.C., 20503. If you have addi- 
586-8749. Return completed form to: 


srtment of Energy 
nation Administration 
; BG-094 CEIA-867) 
sndence Avenue, S.W. 
ton,» D.C. 20585 


[FICATION AND CERTIFICATION 


not own, operate, or plan to own or operate a nonutility generating 
“connected to  aeewee utility and has the capability to provide 


> form to the EI 
For EIA Use Only 
os EIA Entity Code 





1 
5. If you do not own, operate, or plan to own or operate a non- 
utility generator facility with a capacity of 1 megawatt or 
more, or are not capable_of providing electric power to a 
utility, check this box |_|. If you checked the box and 
have filed previously with the Federal Energy Regulatory 
Commission (FERC) for status as a qualifying facility (QF) 
under the Public Utility Regulatory Policies Act (PURPA), 
please provide the FERC QF docket number(s) and an expla- 
nation of why your plans have changed: _. os 





6. Certifying Official for the company (may be contact person): 
I certify that the information provided herein, including 
preprinted data, is accurate to the best of my knowledge. 














Name 
_ Title 
- Telephone (¢ Des, Extension 
” Signature Date 
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Legal Name of Entity: 


NONUTILITY PO} 
(for facilities with =z 





SCHEDULE II. El 


Complete Schedule II for each existing facility of 1 megs 
would generate electricity within 5 years of the end of 
planned facility. A separate sheet is required for each 1 
facility is jointly owned and/or operated, a single owner 
sold during the reporting year, complete the form for the 


. Facility Street Address: 


. Facility Name (that houses electric generating equipmer 








City 
State (2-letter postal abbreviation) ZIP 





- Does an electric utility or any of its corporate « 


ties own part of the facility? |I_! Yes I_! No 


If Yes, enter the utility name(s): 





. If facility wes sold during the. reporting year, enter 


name and address of the purchaser and the sale date: 
Purchaser 

Address 

Sale Date (MM/YY) 

Does the facility meet the requirements of a qualifying 
cility (QF) under PURPA? 


i_1 Yes 1_] No |_I Unknown 


Form EIA-867 (12-15-88) 


Y POWER PRODUCER REPORT--1988 Sheet of 
ith a capacity of 1 megawatt or more) 
For EIA Use Only 


IA Entity Code 
IA Facility Code 





mm 


. ELECTRIC FACILITY INFORMATION | 


megawatt or more and for each planned facility of 1 megawatt or more that 
d of the reporting year. Complete only Items 1 through 7 and 12 for each 
ach facility. Make photocopies of this schedule, as necessary. If the 
owner or operator should complete the entire form. If the facility was 
the portion of the year you owned the facility. 


ipment): 6. Has application been made to FERC for QF status? 
I=! Yes I=! No 
If Yes, enter the FERC docket. number(s): 

7. List the names of all electric utilities to which you are 
interconnected. If electricity is provided to the utility 
under contract, report the capacity in kilowatts under con- 
tract as of the end of the reporting year: 


Name Kilowatts 


ate enti- 


nter the 8. Enter the total kilowatthours for the reporting year: 
ps 


A. Generated at the facility .......ccccevccvecs 
B. Received from electric utilities and 
WER TE ROOD Soc cs cscs é accede cée Bae ea wiane dawn 


C. Delivered to electric utilities for resale... 
D. Delivered to other end users........seee0. wats 


‘ying fa- 
E. Used at the facility (A + B- C - D)........ 3 
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NONUTILITY POWER PRO 
(for facilities with a capac: 


Legal Name of Entity: 





SCHEDULE II. ELECTRIC 


9. For a topping cycle cogenerator: 
A. Enter the net useful thermal energy output for reporting 
B. How was the useful thermal energy used (check all that a 
os Direct Heating |- Machine Driv: 
rocess Steam Space Heatin: 


10. Enter the total quantity of fuel (in physical units and mil 
Do not report data for water, wind, solar, and geothermal fi 


Quantity Units 
Cenk .cccsceccde ooee Sts thousand tons 
OBL so cicccvice deer oe thousand barrels 


GOB sc ccccccccccccce —  t*nousand cubic feet 





Weste or Sludge... 
Other, Specify.... 








ll. For a generating facility with a capacity of 25 megawatts o: 


A. Quality of fuel consumed (to nearest 0.01 percent by 
weight) for: 


Sulfur Ash 


D2. ccc cccccccce 220000900000000 
B. The estimated removal efficiency for sulfur dioxide 





si (to nearest 1 percent removed by weight) for flue gas 
desulfurization (FGD) equipment at 100 percent load. 
If no FGD equipment, enter "No FGD." 


Form EIA-867 (12-15-88) 








PRODUCER REPORT--1988 Sheet of 
apacity of 1 megawatt or more) 
! For EIA Use Only | 
ie | EIA Entity Code 
EIA Facility Code 
TRIC FACILITY INFORMATION (Continued) | 





ting year: __ ss tsémiililcorsn’:«dBtts 
at apply): 


Drive I_1 Other, Specify 
ating and Cooling 








million Btu) consumed by generating units during the reporting year. 
al facilities. 


Quantity Units 
million Btu 
million Btu 
million Btu 

ot million Btu 
million Btu 


million Btu 


ts or more, report: 


by C. The estimated removal efficiency for particulate matter (to 
nearest 1 percent removed by weight) for flue gas particulate 
collectors at 100 percent load. If no particulate collectors, 
enter "No Collectors." 


oe 
Je D. The equipment or process used to reduce nitrogen oxide (NOx) 
_ emissions (check all that apply): 


~| Low NOx burners 
| Low Excess Air 
| Flue Gas Recirculation 


Overfire Air 


| 
| 
aa | 
Other, Specify 
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Legal Name of Entity: 


agement and Budget, 


NONUTILITY POWER PROD 
(for facilities with a capaci 





SCHEDULE II. ELECTRIC FACILI 


12. Check the Standard Industrial Classification code or category 


1987) of the primary business activity of 


generation, transmission, or distribution of electricity for 


it 02 


Fl & 
| | 09 


MINING 
0 


me 


meyer FORESTRY, AND FISHING 


Agricultural production - crops 
Agricultural production - livestock and 
animal specialities 

Agricultural services 

Forestry 

Fishing, hunting, and trapping 


Metal mining 

Coal mining 

0il and gas extraction 

Mining and quarrying of nonmetallic minerals, 
except fuels 


{_I (15 to 17) CONSTRUCTION 


21 
22 





= 
i 
| 
{-| 
I | 
{=| 
I 30 
-| 
jl 
a | 
| 
1-1 
I- 
Zz 


It 39 


23° 


MANUFACTURING 
| 20 Food and kindred products 


Tobacco products 

Textile mill products 

Apparel and other finished products made 
from fabrics or similar materials 

Lumber and wood products, except furniture 
Furniture and fixtures 

Paper and allied products 

Printings, publishing, and allied industries 
Chemicals and allied products 

Petroleum refining and related industries 
Rubber and miscellaneous plastics products 
Leather and leather products 

Stone, clay, glass, and concrete products 
Primary metal industries 

Fabricated metal products, except machinery 
and transportation equipment 

Industrial and commercial machinery and 
computer equipment 

Electronic and other electrical equipment and 
components, except computer equipment 
Transportation equipment 

Measuring, analyzing, and controlling 
instruments; photographic, medical and optical 
goods; watches and clocks 

miscellaneous manufacturing industries 


TRANSPO! 
40 | 
Lt ee 





SERVICE: 
70 


oo 
N 
= on on = 0 oe ee oe SS oe 


I—| NONCLASSIFIABLE ESTABLISHMENTS, e> 


Form EIA-867 (12-15-88) 


PRODUCER REPORT--1988 Sheet of 
pacity of 1 megawatt or more) 
For EIA Use Only 


| 

| 

{| EIA Entity Code Lee a 
ElA: Faciisty Code. 





CILITY INFORMATION (Continued) 


gory (see Standard Industrial Classification Manual, Office of Man- 
y of the facility. If the entity's primary business activity is the 
for sale, check code 49: 


eet tee AND PUBLIC UTILITIES 
0 Railroad transportation 

a1 Local and suburban transit and interurban highway passenger 
transportation 

42 Motor freight transportation and warehousing 

43 United States Postal Service 

44 Water transportation 

45 Transportation by air 

46 Pipelines, except natural gas 

47 Transportation services 

48 Communications 

49 Electric, gas, and sanitary services 


(50 to 51) WHOLESALE TRADE 
(52 to 59) RETAIL TRADE 


ANCE, INSURANCE, AND REAL ESTATE 

60 Depository institutions 

61 Nondepository credit institutions 

62 Security and commodity brokers, dealers, exchanges, and services 
63 Insurance carriers 

64 Insurance agents, brokers, and service 

65 Real estate 

67 Holding and other investment offices 


be 
0 Hotels, rooming houses, camps, and other lodging places 
13 Personal services 
73 Business services 
75 Automotive repair, services, and parking 
76 Miscellaneous repair services 
78 Motion pictures 
79 Amusement and recreation services 
80 Health services 
81 Legal services 
82 Education services 
83 Social services ; 
84 Museums, art galleries, and botanical and zoological jardens 
86 Membership organizations 
87 Engineering, accounting, research, management, & related services 
88 Private households 
89 Miscellaneous services 


(91 to 97) PUBLIC ADMINISTRATION 





>, explain 
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NONUTILITY POWER PRODUC 


(for facilities with a capacity 


Legal Name of Entity: 


SCHEDULE III. 


ELECTRIC GENERA 


Complete one box for each generating unit located at the facilitie 


as necessary. 


Provide information on generating units that are o 


canceled during the reporting year, or proposed to operate within 5 
same facility and report as a single generating unit. 














| 
1 1. FACILITY NAME (from Schedule II, 5. GENERATION START D. 
| Item 1): be le 
6. FACILITY TYPE (che 
_! Cogenerator 
2. GENERATING UNIT IDENTIFICATION (4 _! Small Power Produc: 
characters or less,e.g.,GEN1, GEN2): _! Cogenerator and Sm 
_! Other, Specify _ _ 
| 3. NAMEPLATE RATING (kilowatts): Z. PRIME MOVER (check 
| 1_!| Combined Cycle/Gas 
| 4. STATUS (check one): _| Combined Cycle/Ste: 
{|-| Operating _! Gas (combustion) Ti 
[i] Out of Service _! Internal Combustior 
l1_! Retired |_|! Steam Turbine 
1i-| Sold {- Wind Turbine , 
{- Under Construction _! Solar (photovol tai« 
ji_! Planned |- Hydro Turbine 
1\- Indefinitely Postponed _! Fuel Cell 
_!| Canceled |_| Other, Specify ___ 
{tt Other, Specify 
1. FACILITY NAME (from Schedule II, 5. GENERATION START Di 
Item 1): cae ce 
6. FACILITY TYPE (che 
-| Cogenerator 
2. GENERATING UNIT IDENTIFICATION (4 _! Small Power Producs 
| characters or less,e.g.,GENl, GEN2): -| Cogenerator and Sm 
_! Other, Specify 
| 3. NAMEPLATE RATING (kilowatts): Z. PRIME MOVER (check 
{| Combined Cycle/Gas 
4. STATUS (check one): _! Combined Cycle/Stez 
i{_] Operating _ |- Gas (combustion) Tt 
li_] Out of Service _! Internal Combustior 
_!| Retired _!| Steam Turbine 
_!| Sold _!| Wind Turbine 
_!| Under Construction _! Solar (photovoltaic 
_!| Planned _! Hydro Turbine 
_| Indefinitely Postponed _! Fuel Cell 
_| Canceled I_|l Other, Specify 
'- Other, Specify 


ODUCER REPORT--1988 sieot et 
city of 1 megawatt or more) 
| For EIA Use Only 


EIA Entity Code 


NERATING UNIT INFORMATION 
ities reported on Schedule II. Make photocopies of Schedule III, 
re operating, out of service, retired, sold, under construction, 
in 5 years of the reporting year. Combine all wind turbines at the 
or se Only 


RT DATE (MM/YY): 
EIA Facility Code 


| 

| 
(check one): 
ENERGY SOURCES: 
ry 


8. 
oducer Prima Other 
d Small Power Producer ix -| {-| cot 

i 

I | I] Gas 
heck one): {- | cs Wood 
/Gas Turbine | || Waste or Sludge 
/Steam Turbine kt i Geothermal 
n) Turbine § -| Be Wind 
stion Engine {- |-! saner 

as ydro 
|- Nuclear 


ltaic) Other, Specify 











or se Uniy 


| 
EIA Facility Code 


8. ENERGY SOURCES: 
oducer Primary Other 


RT DATE (MM/YY): 





(check one): 


d Small Power Producer ee Coal 
Dt 5 0il 
1] Gas 
heck one): rr Bi Wood 
‘Gas Turbine & | Waste or Sludge 
(‘Steam Turbine {_| i -| Geothermal 
») Turbine a = Wind 
stion Engine 1] .s Solar 
wi os -| Hydro 
iT i Nuclear : 
Ltaic) iol i! Other, Specify 








a ee ee ee ae ee 
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U.S. Department of Energy INSTRU 
Energy Information Administration FORM 
NONUTILITY POWER 


(for facilities with a ca 
A. PURPOSE GENERAL 


Form EIA-867 collects information annually from U.S. non- 
utility power producers that are interconnected to an electric 
utility and have the capability to provide power to the uti- 
lity. Generating units for emergency purposes (e.g., hospital 
backup electricity), at temporary sites (e.g., logging 
camps), or offshore on oil rigs or ships are excluded for the 
purposes of this report. The information is required by the 
Energy Information Administration (EIA) to augment data 
on U.S. electricity production and consumption. The data 
will be used for statistical and analytical purposes. 


B. WHO MUST REPORT 


Nonutility power producers in the United States that operate, 
or plan to operate within 5 years of the end of the reporting 
year one or more electric generating facilities with a capac- 
ity of 1 megawatt or more that are interconnected to an elec- 
tric utility and have the capability to provide power to the 
utility (see "reporting entity" under definitions) are re- 
quired to complete this form. For reporting purposes, a 
planned facility is defined as a facility with generating 
equipment under construction, on order, or proposed and 
expected to produce electricity within 5 years of the end 
of the reporting year. 


C. WHERE AND WHEN TO REPORT 


The signed original and one copy of Form EIA-867 must be sub- 
mitted to the EIA on or before April 1 following the reporting 
year. Typed submissions are preferred; legible, hand-printed 
forms are acceptable. Retain one copy of the completed form 
for your files. For additional information, contact Mary 
Kimbrough, (202) 586-8749. Return completed form to: 


U.S. Department of Energy 
Energy Information Administration 
Mail Stop: BG-094 (EIA-867) 
1000 Independence Avenue, S.W. 
Washington, D.C. 20585 


D. DEFINITIONS 


Capacity (installed Namepiate) : The full-load continuous 
rating o @ generator, prime mover, or other electric 


power production equipment under specified conditions as 

designated by the manufacturer. Installed nameplate capacity 
a are ty indicated on a nameplate attached physically to the 
2equipment. 


Form EIA-867 Instructions (12-15-88) 





eee FOR Form Approved 


FORM EIA 


OMB Number: xxxx00cx 


867 
WER PRODUCER REPORT -- 1988 (Expires 12-3l-xx) 
a capacity of 1 megawatt or more) 


ERAL INFORMATION 


non- 
tric 
uti- 
ital 
ging 

the 
| the 
data 
data 


ate, 
ting 
pac~ 
lec- 
the 
re- 


ting 
and 
end 


sub- 
ting 
nted 
form 
Mary 


yous 
tric 
as 
city 
the 


Cogenerator: A generating facility that produces electric power 
and another form of useful energy (such as heat or steam) 
through the use of one energy source. Also see topping cycle 
cogenerator. 


: A location at which prime movers, electric generators, 
and/or equipment for converting mechanical, chemical, and/or 
nuclear energy into electric energy are situated. A facility 
may contain more than one type of prime mover. 


Generating Unit: Any combination of physically connected gener- 
ator(s), reactor(s), boiler(s), combustion turbine(s), or other 
prime mover(s) operated together to produce electric power. 


Joderendent Power Producer (LPF 'S): IPP's are wholesale elec- 
tracity producers, other than qualifying facilities (QF's) under 


the Public Utility Regulatory Policies Act (PURPA), that are 
unaffiliated with franchised utilities in the area in which the 
IPP's are selling power, and that lack significant market power. 
Unlike traditional utilities, IPP"s do not possess transmission 
facilities that are essential to their customers and do not sell 
—— in any retail service territory where they have a_ fran- 
chise. 


Interconnection: A connection between two electric systems per- 
mitting the transfer of electric energy in either direction. 


et Thermal Output: The thermal energy made available for use in 
any industrial or commercial process, or used in any heating or 
cooling application. 


Nonutilaty Power Producer: An entity that is a corporation, 
person, agency, authority, or other instrumentality that gener- 
ates electricity to: (1) satisfy all or part of the entity's 
electricity demand, and/or (2) sell electricity to electric 
utilities. The entity's primary purpose in generating electri- 
city is not to sell the electricity at retail. Cogenerators, 
small power producers, and IPP's are examples of nonutility 
power producers. 


Prime Mover The engine, turbine, water wheel, or similar 
machine t drives an electric generator; or a device that 
converts energy to electricity directly (e.g., photovoltaic 
solar and fuel cells). 


Quala fying Facility (af): A cogenerator or small power producer 
that meets certain ownership, operating, and efficiency criteria 
established by the Federal Energy Regulatory Commission (FERC) 
(FERC) pursuant to PURPA, and has filed with the FERC for QF 
status or has self-certified (see the Code of Federal Regula- 


tions, Title 18, Part 292). 
Page 1 
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Reporticg fn taty | A nonutility power producer that owns or 
operates a generating facility, or plans to operate a genera- 
ting facility within 5 years of the end of the reporting year. 
The nonutility power producer can be: (1) a qualifying cogen- 
eration and/or small power production facility with an 
installed generating capacity of 1 megawatt or more that is 
interconnected to an electric utility and has the capability 
to provide power to the utility, or (2) an IPP whose facility 
installed generating capacity is 1 megawatt or more that is 
interconnected to an electric utility and has the capability 
to provide power to the utility. If a reporting entity oper- 
ates electric generating facilities in several locations, each 
location is considered a facility. 


peli Seeer Ereduser 2082 A generating facility that pro- 
duces electric power using renewable resources such as 
water power, solar energy, wind, geothermal; biomass or waste, 
or any combination thereof as a primary energy source, 
and has an installed generating capacity that is not more 
than 80 megawatts. Fossil fuels can be used; however, the 
renewable resources must provide at least 75 percent of the 
total energy input. 


ieening Cucls Cogenera to: A cogenerator in which the energy 
outpu is irs use ° produce electric power and at least 
some of the reject heat from the power production is used to 
provide useful thermal energy. Also see cogenerator. 


E. GENERAL INSTRUCTIONS 


1. The Form EIA-867 has three schedule. Schedule I, 
"Identification and Certification," requests infor- 
mation about the reporting entity. Schedule II, 
"Electric Facility Information," requests informa- 
tion about the facility, e.g., plant. Schedule III, 
"Electric Generating Unit Information," requests in- 
formation about each generating unit at each facili- 


The EIA will complete the EIA entity and facility 
codes. 


All information on the form, including preprinted 
information, must be accurate. If preprinted infor- 
mation is incorrect, draw a line through the incor- 
rect entry and provide the correct information. 


Information provided should be actual data to the 
extent possible. Estimates should be provided and 
so noted when actual data are not available. Quanti- 
werate data should be reported to the nearest whole 
number. 


If more than one sheet is required to complete 
Schedules II or III, photocopy the schedule. 


Form EIA-867 Instructions (12-15-88) 





II, 


li- 


ity 


ted 
or- 
or- 


the 
and 
ti- 
ole 


ete 


F. SANCTIONS AND CONFIDENTIALITY STATEMENTS 


This ‘report is mandatory under Public Law 93-275, the Federal 
Energy Administration Act of 1974. Failure to comply may result 
in criminal fines, civil penalties, and other sanctions as pro- 
vided by law. Information on Form EIA-867 is collected for sta- 
tistical purposes and will not be published by the Department of 
Energy (DOE) in individually identifiable form. The information 
contained on this form will be kept confidential to the extent 
that it satisfies the criteria for exemption in the Freedom of 
Information Act (FOIA), the DOE regulations implementing the 
FOIA, and the Trade Secrets Act, 18 U.S.C., Section 1905. Upon 
receipt of a request for this information under the FOIA, the 
DOE shall, in accordance with the procedures and criteria pro- 
vided in 10 C.F.R. Section 1004.11, make a final determination 
whether the information is exempt from disclosure. To assist us 
in this determination, respondents should demonstrate to the DOE 
that, for example, their information contains trade secrets or 
commercial or financial information whose release would be like- 
ly to cause substantial harm to their company's competitive 
position. A letter accompanying the submission that explains 
(on an element-by-element basis) the reasons why the information 
would be likely to cause the respondent substantial competitive 
harm if released to the public would aid in this determination. 
A new justification does not need to be provided each time 
information is submitted on the form, if your company has 
previously submitted a justification for that information and 
the justification has not changed. Except as otherwise pro- 

ided law, the information may be made available in 
response to an order of a Court of competent jurisdiction, or, 
upon request, to other components of the Department of Energy, 
to any committee of Congress, the General Accounting Office, or 
ether Congressional agencies authorized by law to receive such 
information. Detailed provisions of the restrictions on the 
disclosure of this information can be found in the Policy on the 
Disclosure Bed ain tere Identifiable Energy Information in 
the Possess f the Energy Information Administration (45 Fed- 
eral Kinane 759812019809)" 


G. SPECIFIC INSTRUCTIONS 

SCHEDULE I. IDENTIFICATION AND CERTIFICATION 

Each entity is required to complete Schedule I. If you do not 
own, operate, or plan to own or operate a nonutility enperetion 


facility with a capacity of 1 megawatt or more _ that 
interconnected to an eee utility and has the capability to 


provide power to the utility, complete Schedule I only and 
return the form to the EIA. 
item 


1. Enter the legal name of the organization, company, corpora- 
tion, individual, or the nonutility power producer to whom 
the form applies. 


2-6. Self-explanatory. 


Page 2 


saonON / 6861 ‘9 Arenue{ ‘Aepyy / § ‘ON ‘bg *[OA //1098}Sey [eIEpeZ 








SCHEDULE II. ELECTRIC FACILITY INFORMATION 


Complete Schedule II for each existing facility of 1 megawatt 
or more and each planned facility of 1 megawatt or more that 
would generate electricity within 5 years of the end of the 
reporting year. A separate sheet is required for each facili- 
ty. Make photocopies of the schedule as necessary. Item 11 
is to be completed only by facilities of 25 megawatts or more. 
Enter the sheet number and the total number of sheets in the 
upper right hand corner. Items 1 to 12 are self-explanatory. 


Form EIA-867 Instructions (12-15-88) 


[FR Doc 89-269 Filed 1-5-89; 8:45 am] 
BILLING CODE 6450-01-C 


SCHEDULE III. ELECTRIC GENERATING UNIT INFORMATION 


Complete one box for each generating unit located at the faci-. 


lities reported on Schedule II. Make photocopies of Schedule 
III as necessary. Provide information on generating units thet 
are operating, out of service, retired, sold, under construc- 
tion, cancelled during the reporting year, or proposed to oper- 
ate within 5 years of the end of the reporting year. Combine 
all wind turbines at the same facility and report as a_ single 
generating unit. Enter the sheet number and the total number of 
sheets in the upper right hand corner. Items 1 to 8 are self- 
explanatory. 


Page 3 
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Federal Energy Regulatory 
Commission 


[Docket Nos. ER89-140-000 et al.] 


Mississippi Power & Light Co. et al.; 
Electric Rate, Small Power Production, 
and interlocking Directorate Filings 


January 3, 1989. 
Take notice that the following filings 
have been made with the Commission: 


1. Mississippi Power & Light Company 
[Docket No. ER89-140-000} 

Take notice that on December 23, 
1988, Mississippi Power & Light 
Company (MP&L) tendered for filing a 
notice of cancellation of two letter 
agreements between MP&L and 
Tennessee Valley Authority (TVA). 
Supplement Nos. 25 and 26 to MP&L's 
Rate Schedule FERC No. 35 are canceled 
in accordance with the terms of each 
Supplement. 

Copies of this filing have been mailed 
to the Mississippi Public Service 
Commission and to TVA. 

Comment date: January 17, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Commonwealth Edison Company 


[Docket No. ER88-525-000} 

Take notice that on November 25, 
1988, Commonwealth Edison Company 
(Edison), in response to a request from 
Commission Staff, submitted additional 
cost and operational data to support a 
proposed rate for Limited Term Capacity 
reflected in a revised Interconnection 
Agreement between Edison and Central 
Illinois Light Company. 

Comment date: January 17, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Bangor Hydro-Electric Company and 
New England Power Company 
[Docket No. ER89-12-000} 

Take notice that on December 5, 1988, 
Bangor Hydro-Electric Company 
(Bangor) tendered for filing as an Initial 
Rate Schedule, an Electric Generating 
Capability Sales Agreement. The 
Agreement provides for the sale by 
Bangor to New England of 20,000 KW of 
electric generating capability during 
November 1, 1988 through October 31, 
1989 and the total output associated 
therewith. 

Comment date: January 17, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Kansas City Power & Light Company 
[Docket No. ER89-141-000} 
Take notice that on December 23, 


1988, Kansas City Power & Light 
Company (KCPL) tendered for filing an 
Amendatory Agreement No. 1 to 
Wholesale Firm Power Contract, 
between KCPL and the City of Pomona, 
Kansas dated December 15, 1988. KCPL 
states that the Amendatory Agreement 
provides for an extension of the contract 
term and a modified rate design for firm 
power service. 

KCPL requests an effective date of the 
date of filing, and therefore requests 
waiver of the Commission's notice 
requirements. 

Comment date: January 17, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Public Service Company of New 
Mexico 


[Docket No. ER89-142-000} 

Take notice that on December 23, 
1988, Public Service Company of New 
Mexico (PNM) tendered for filing 
Amendment No. 4 to the Contract for 
Electric Service between PNM and the 
City of Gallup, New Mexico (City). 
Amendment No. 4 provides for PNM to 
furnish certain services to City such that 
City can utilize its allocation of long- 
term firm power and energy from the 
Salt Lake City Area Integrated Projects. 
For these services, in lieu of the demand, 
energy, and service charges set forth in 
the Contract for Electric Service, City 
will pay a service charge of $4.33/kW- 
month which reflects the non-generation 
related costs of providing such services, 
as well as a $1000/month fee for 
dispatch and administrative services. 

PNM is requesting a waiver of the 
Commission's notice requirements and 
is requesting that Amendment No. 4 be 
accepted for filing to be effective as of 
October 1, 1989. 

Copies of the filing have been served 
upon City and the New Mexico Public 
Service Commission. 

Comment date: January 17, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
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Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-254 Filed 1-5-89; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket Nos. CP89-496-000 et al.] 


Colorado interstate Gas Co. et al.; 
Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Colorado Interstate Gas Company 


[Docket No. CP89—496-000] 
December 29, 1988. 


Take notice that on December 28, 
1988, Colorado Interstate Gas Company 
(CIG), P.O. Box 1087, Colorado Springs, 
Colorado 80944, filed in Docket No. — 
CP89-496-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to - 
provide an interruptible transportation 
service for Union Pacific Resources 
Company (Union Pacific), a producer, 
under the blanket certificate issued in 
Docket No. CP86-589-000, et ai., 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request that is on file with the 
Commission and open to public 
inspection. 

CIG states that pursuant to a 
transportation agreement dated 
September 1, 1988, under its Rate 
Schedule TI-1, it proposes to transport 
up to 50,000 Mcf per day of natural gas 
for Union Pacific from points of receipt 
listed in Exhibit “A” of the agreement to 
delivery points also listed in Exhibit 
“A”. CIG states that it would receive the 
gas at existing points on its system 
located in Kansas and Wyoming, and 
that it would transport and redeliver the 
gas, less fuel gas and lost and 
unaccounted-for gas, to Williams 
Natural Gas Company for the account of 
Union Pacific in Wyoming. 

CIG advises. that service under 
§ 284.223(a) commenced September 1, 
1988, as reported in Docket No. ST89- 
56-000. CIG further advises that it would 
transport 45,000 Mcf on an average day 
and 16,425 MMcf annually, 

Comment date: February 14, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 





Federal Register / Vol. 5i, No. 4 / Friday, January 6, 1989 / Notices 


2. Colorado Interstate Gas Company 
[Docket No. CP89-495-000} 
December 29, 1988. 


Take notice that on December 28, 
1988, Colorado Interstate Gas Company 
(CIG), P.O. Box 1087, Colorado Springs, 
Colorado 80944, filed in Docket No. 
CP89-495-000 a request pursuant to 
§ 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
provide an interruptible transportation 
service for Union Pacific Resources 
Company (Union Pacific), a producer, 
under the blanket certificate issued in 
Docket No. CP86-589-000, et a/., 
pursuant to section 7 of the Natural Gas 
Act, ali as more fully set forth in the 
request that is on file with the 
Commission and open to public 
inspection. 

CIG states that pursuant to a 
transportation agreement dated 
September 1, 1988, under its Rate 
Schedule TI-1, it proposes to transport 
up to 50,000 Mcf per day of natural gas 
for Union Pacific from points of receipt 
listed in Exhibit “A” of the agreement to 
delivery points also listed in Exhibit 
“A”. CIG states that it would receive the 
gas at existing points on its system 
located in Kansas and Wyoming, and 
that it would transport and redeliver the 
gas, less fuel gas and lost and 
unaccounted-for gas, to Panhandle 
Eastern Pipe Line Company for the 
account of Union Pacific in Kansas. 

CIG advises that service under 
§ 284.223(a) commenced September 1, 
1988, as reported in Docket No. ST89- 
30-000. CIG further advises that it would 
transport 45,000 Mcf on an average day 
and 16,425 MMcf annually. 

Comment date: February 14, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


3. Northern Natural Gas Company, 
Division of Enron Corp. 


[Docket No. CP89-440-000} 
December 30, 1988. 


Take notice that on December 16, 
1988, Northern Natural Gas Company, 
Division of Enron Corp., (Northern), 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188, filed in Docket No. 
CP89-367-000, a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205} for authorization to 


certificate issued in Docket No. CP86- 
435-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 


the Commission and open to public 
inspection. 

Northern proposes to transport up to 
10,000 MMBtu/day for Centran 
Corporation. Northern states that 
construction of facilities would not be 
required to provide the proposed 
service. 

Northern further states that the 
maximum day, average day, and annual 
transportation volumes would be 
approximately 10,800 MMBtu, 7,500 
MMBtu and 3,650,000 MMBtu, 
respectively. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4. Northern Natural Gas Company, 
Division of Enron Corp. 


[Docket No. CP89-446-000] 
December 30, 1988. 

Take notice that on December 16, 
1988, Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188, filed in Docket No. 
CP89-369--000, a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of 
Conoco, Inc., a producer of natural gas, 
under Northern's blanket certificate 
issued in Docket No. CP86-435-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Northern proposes to transport up to 
20,000 MMBtu/ day for Conoco, Inc. 
Northern states that construction of 
facilities would not be required to 
provide the proposed service. 

Northern further states that the 
maximum day, average day, and annual 
transportation volumes would be 
approximately 20,000 MMBtu, 15,000 
MMBtu and 7,300,000 MMBtu, 
respectively. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Natural Gas Pipeline Company of 
America 


[Docket No. CP89-475-000] 
December 30, 1988. 

Take notice that on December 22, 
1988, Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 


- Lombard, Illinois 60148, filed in Docket 


No. CP89-475-000, a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of 


American Central Gas Marketing 
Company (American Central), a 
marketer of natural gas, under Natural’s 
blanket certificate issued in Docket No. 
CP86-582-000 pursuant to section 7 of 
the Natural Gas Acct, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Natural proposes to 


Central. Natural states that construction 
of facilities would not be required to 
provide the service. 


proposed 
Natural further states that the 


spectively. 

Natural advises that service under 
§ 284.223{a) commenced October 20, 
1988, as reported in Docket No. ST89- 
1409. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


6. United Gas Pipe Line Corporation 


[Docket No. CP89-481-000] 
December 30, 1988. 

Take notice that on December 22, 
1988, United Gas Pipe Line Company 
(United), P.O. Box 1478, Houston, Texas 
77251-1478, filed in Docket No. CP89- 
481-000 a request pursuant to § 157.205 
of the Commission's Regulations for 
authorization to transport natural gas on 
behalf of Texaco Gas Marketing 
(Texaco), a marketer of natural gas, 
under United's blanket certificate issued 
in Docket No. CP88-6-000, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

United proposes to transport on an 
interruptible basis up to 206,000 MMBtu 
equivalent of natural gas on a peak day 
for Texaco’s account, 206,000 MMBtu 
equivalent on an average day and 
75,190,000 MMBtu equivalent on an 
annual basis. It is stated that United 
would receive the gas for Texaco’s 
account at various existing points on 
United’s system in Louisiana, offshore 
Louisiana, and Mississippi, and that 
United would deliver equivalent 
volumes for Texaco’s account at existing 
points on United's system in Louisiana, 
Mississippi, Alabama and Florida. It is 
stated that the transportation service 


explained that the service commenced 
October 31, 1988, under the automatic 
authorization provisions of § 284.223 of 
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the Commission's Regulations, as 
reported in Docket No. ST89-1215. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

7. United Gas Pipe Line Corporation 
[Docket No. CP89-477-000} 
December 30, 1988. 

Take notice that on December 22, 
1988, United Gas Pipe Line Company 
(United), P.O. Box 1478, Houston, Texas 
77251-1478, filed in Docket No. CP89- 
477-000 a request pursuant to § 157.205 
of the Commission's Regulations for 
authorization to transport natural gas on 
behalf of Amoco Production Company 
(Amoco), a producer of natural gas, 
under United's blanket certificate issued 
in Docket No. CP88-6-000, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

United proposes to transport on an 
interruptible basis up to 312,090 MMBtu 
equivalent of natural gas on a peak day 
for Amoco's account, 312,090 MMBtu 
equivalent on an average day and 
113,912,850 MMBtu equivalent on an 
annual basis. It is stated that United 
would receive the gas for Amoco’s 
account at various existing points on 
United's system in Louisiana, and that 
United would deliver equivalent 
volumes for Amoco's account at existing 
points on United's system in Louisiana, 
Mississippi, Alabama and Florida. It is 
stated that the transportation service 
would be effected using existing 
facilities and would not require any 
construction of additional facilities. It is 
explained that the service commenced 
October 18, 1988, under the automatic 
authorization provisions of § 284.223 of 
the Commission's Regulations, as 
reported in Docket No. ST89-1129. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


8. United Gas Pipe Line Corporation 
[Docket No. CP89-479-000} 


December 30, 1988. 

Take notice that on December 22, 
1988, United Gas Pipe Line Company 
(United), P.O. Box 1478, Houston, Texas 
772£1-1478, filed in Docket No. CP89- 
479-000 a request pursuant to § 157.205 
of the Commission's Regulations for 
authorization to transport natural gas on 
behalf of Louisiana State Gas 
Corporation (Louisiana State), an 
intrastate pipeline, under United's 
blanket certificate issued in Docket No. 
CP88-6-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 


the Commission and open to public 
inspection. 

United proposes to transport on an 
interruptible basis up to 309,000 MMBtu 
equivalent of natural gas on a peak day 
for Amoco's account, 309,000 MMBtu 
equivalent on an average day and 
112,785,000 MMBtu equivalent on an 
annual basis. It is stated that United 
would receive the gas for Louisiana 
State’s account at various existing 
points on United's system in Louisiana, 
Texas, and Mississippi, and that United 
would deliver equivalent volumes for 
Louisiana State's account at existing 
points on United's system in Louisiana, 
Mississippi, Alabama and Florida. It is 
stated that the transportation service 
would be effected using existing 
facilities and would not require any 
construction of additional facilities. It is 
explained that the service commenced 
October 20, 1988, under the automatic 
authorization provisions of § 284.223 of 
the Commission's Regulations, as 
reported in Docket No. ST89-1063. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

9. Transcontinental Gas Pipe Line 
Corporation s 

[Docket No. CP89-486-000] 
December 30, 1988. 

Take notice that on December 23, 
1988, Transcontinental Gas Pipeline 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP89-486-000 a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas under the blanket 
certificate issued in Docket No. CP88- 
328-000 pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Transco proposes to transport natural 
gas on an interruptible basis for 
Catamount Natural Gas, Inc. 
(Catamount). Transco explains that 
service commenced November 2, 1988, 
under § 284.23({a) of the Commission's 
Regulations, as reported in Docket No. 
ST 89-1166. Transco explains that the 
peak day quantity would be 250,000 dt, 
the average daily quantity would be 
50,000 dt, and that the annual quantity 
would be 18,250,000 dt. Transco explains 
that it would receive natural gas for 
Catamount's account at Vermilion Block 
310-A, Offshore Louisiana and deliver 
the gas at an existing point of 
interconnection between Transco and 
Pennsylvania Gas and Water Company 
in Luzerne County, Pennsylvania. 
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Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


10. Transcontinental Gas Pipe Line 
Corporation 

{Docket No. CP89-487-000] 

December 30, 1989. 


Take notice that on December 23, 
1988, Transcontinental-Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251 filed in Docket 
No. CP89-487-000 a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas under its blanket 
certificate issued in Docket No. CP88- 
328-000 pursuant to section 7 of the 
Natural Gas Act for Catamount Natural 
Gas Company (Catamount), all as more 
fully set forth in the request on file with 
the Commission and open to public 
inspection. 

Transco proposes to transport natural 
gas on an interruptible basis for 
Catamount pursuant to a transportation 
agreement dated September 15, 1988. 
Transco explains that service 
commenced November 2, 1988, under 
§284.223(a) of the Commission’s 
Regulations, as reported in Docket No. 
ST89-1139-000. Transco further explains 
that the peak day quantity would be 
743,200 dekatherms, the average daily 
quantity would be 50,000 dekatherms, 
and that the annual quantity would be 
18,250,000 dekatherms. Transco explains 
that it would receive natural gas for 
Catamount's account at Vermilion Block 
310-A, offshore Louisiana and would 
redeliver natural gas for Catamount’s 
account to Philadelphia Electric 
Company at Philadelphia, Pennsylvania. 

Comment date: February 15, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
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authorization pursuant to section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 89-252 Filed 1-5-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP89-483-000 et al.] 


EL Paso Natural Gas Company et al; 
Natural Gas Certificate Filings 


January 3, 1989. 
Take notice that the following filings 
have been made with the Commission: 


1. El Paso Natural Gas Company 


[Docket No. CP89-483-000] 

Take notice that on December 23, 
1988, E] Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP89-483-000 
an application pursuant to section 7(b) 
of the Natural Gas Act for permission 
and approval to abandon from interstate 
service certain existing compression, 
pipeline and plant facilities, with 
appurtenances, hereinafter referred to 
as the “Terrell Facilities,” being located 
in Terrell, Val Verde and Crockett 
Counties, Texas, and the related service, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

El Paso states that the facilities and 
service were authorized as follows: by 
order issued December 15, 1960, at 
Docket No. G-19966, authorization was 
granted to construct and operate, inter 
alia, the Brown Bassett Gathering 
System and the Terrell Purification and 
Dehydration Plant (“Terrell Plant”); by 
order issued November 6, 1980, at 
Docket No. CP66-306, authorization was 
granted to construct and operate, inter 
alia, the 15-mile J. M. Field to Terrell 
Plant 24-inch pipeline, the J. M. Field 
Gathering System, a 24-inch O.D. orifice- 
type check meter, and additional 
purification and dehydration facilities; 
and by authority of the order issued 
April 17, 1972, at Docket No. CP72-113, 
El Paso constructed the 13,500- 
horsepower Terrell Field Compressor. 

El Paso states that the Terrell 
Facilities have high operating costs. 
Moreover, it is indicated that El Paso’s 
gas reserves from the Brown Bassett and 
J. M. Fields have declined by eighty 
percent. El Paso states that the costs 
associated with the operation of the 
Terrell Facilities result in-an extremely 
high unit cost because the facilities are 
now processing only a fraction of the 
originally designed plant throughput. 
Additionally, El Paso states that the 
decline in reserves has forced all wells 


located in the Brown Bassett and J. M. 
Fields to be periodically shut-in or to 
free-flow gas because the Terrell Field 
Compressor did not have sufficient 
volumes to operate. El Paso states that 
to facilitate the production and 
transportation efforts of Shell Western 
E&P Inc. (Shell) in the proximity of the 
Terrell Facilities and to resolve El Paso’s 
existing and future take-or-pay 
exposure, E] Paso and Shell entered into 
a sales agreement dated October 21, 
1988, permitting Shell to acquire El 
Paso’s Terrell Facilities. 

Accordingly, El Paso proposes to 
abandon by conveyance to Shell: (i) The 
Terrell Field Compressor; (ii) the J. M. 
Field to Terrell Plant pipeline; (iii) the 
Brown Bassett Gathering System; and 
(iv) the Terrell Plant. The application 
states that Shell intends to operate the 
Terrell Facilities as an integrated, non- 
jurisdictional gathering system. It is 
indicated that Shell has agreed to 
provide a gathering service (including 
metering, dehydration and delivery of 
such gas to El Paso) for El Paso’s 
remaining gas purchase agreements and 
for others with supplies behind the 
Terrell Plant. 

El Paso states that the abandonment 
of the Terrell Facilities would have a de 
minimis effect upon El Paso’s system 
gas supply activities and would have no 
significant effect upon El Paso’s ability 
to render existing natural gas service to 
its customers. Finally, E] Paso maintains 
that there would be no adverse 
environmental effects upon the 
effectuation of the abandonment 
proposed herein. 

Comment date: January 24, 1989, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. Natural Gas Pipeline Company of 
America 


[Docket No. CP89-430-000} 

Take notice that on December 15, 
1988, Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois, 60148, filed in Docket 
No. CP89-430-000, an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon Natural’s firm sales delivery 
obligation to a Beatrice, Nebraska, 
fertilizer plant, owned by CEPEX, Inc. 
(CEPEX), all as more fully set forth in 
the request which is on file with the 
Commission and open to public 
inspection. 

Natural and CEPEX restructured their 
service relationship to convert the firm 
sales services to firm transportation 
service. Specifically, Natural seeks 
permission and approval to abandon the 
firm sales delivery obligation of 27,741 
Mcf of natural gas per day to the 
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Beatrice fertilizer plant, in conjunction 
with the termination of the gas sales 
contract. 

Comment date: January 24, 1989, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


3. Tennessee Gas Pipeline Company 


[Docket No. CP89-470-000] 


Take notice that on December 21, 
1988, Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket Nos. CP89- 
470-000 and CP88-522-002 an 
application pursuant to section 7 of the 
Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Tennessee to restructure its 
sales and transportation services and to 
be compensated for maintaining the gas 
supply needed to provide firm sales 
service to customers which choose such 
service, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Tennessee states that the service 
restructuring proposal will allow its firm 
sales customers to revise their current 
entitlements to sales service from 
Tennessee by electing service from 
among Tennessee’s existing and 
proposed new sales and transportation 
services and to know in advance the 
price for Tennessee to acquire and 
maintain long-term firm gas supply for 
their benefit. Tennessee contends that 
the restructuring is necessary to restore 
balance between Tennessee's 
responsibility to provide merchant 
service and the customers’ responsibility 
to pay for the gas supply required to 
provide that service. To accomplish the 
service restructuring, Tennessee 
proposes to establish a two-part gas 
pricing formula under which firm sales 
customers will pay a gas demand charge 
and a gas commodity charge based on 
an index of published spot prices. 

Tennessee states that the key features 
of its restructuring proposal are as 
follows. 

(1) Tennessee proposes to maintain its 
existing CD and GS rate schedules. 
Customers which elect to continue 
service under those rate schedules 
would retain their conversion rights 
under § 284.10 of the Commission's 
Regulations. 

(2) Tennessee proposes.to establish 
new Rate Schedules CDS and SGS for 
customers that want to restructure their 
service entitlement by electing any 
combination of daily and monthly firm 
sales entitlements within their current 
entitlements. 
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(3) CDS and SGS customers could 
elect standby sales service for up to 50 
percent of their firm sales entitlements. 
In this regard, Tennessee, indicates that 
the subject application would amend 
Tennessee's application pending in 
Docket No. CP88-522-000 wherein it had 
proposed a standby service. 

(4) A customer electing a zero firm 
sales entitlement would convert all of its 
prior firm sales entitlement to firm 
transportation. 

(5) Tennessee requests authority to 
automatically a’ any firm sales 
entitlements relinquished by its 
customers in favor of the transportation 
service. 

(6) Tennessee proposes a two-part gas 
pricing structure for its CD, CDS, SGS 
and partial requirements GS customers. 
The customer would pay a Gas Demand 
Rate of $7.00 per month per dekatherm 
of firm sales entitlement and a Gas 
Commodity Rate no higher than the 
average of an index of reported spot 
prices adjusted for fuel and losses. Full 
requirements customers purchasing 
under Rate Schedule GS would pay a 
one-part rate comprised of demand and 
commodity components derived from 
the CDS demand and commodity rates. 
If Tennessee increases the Gas Demand 
Rate or establishes a higher ceiling on 
the Gas Commodity Rate, the customers 
could renominate their firm 
entitlements. 

(7) Tennessee proposes to eliminate 
the Purchased Gas Adjustment 
provision of its tariff and to direct bill 
the balance. In Account No. 191 as well 
as any future billing adjustments 
pertaining to periods prior to the 
effective date of its gas restructuring 
plan. Tennessee also proposes to 
directly reimburse the customers for any 
supplier refunds related to the prior 
periods. 

(8) Tennessee would continue to 
provide firm and interruptible 
transportation under its Rate Schedules 
FT and IT, respectively, but proposes to 
eliminate the five receipt point limit on 
the number of receipt points a customer 
can include in its firm transportation 
contract. Tennessee proposes to 
establish limits on the capacity that a 
converting customer can obtain through 
each of Tennessee's supply area 
mainlines to reflect the design capacity 
of its system and Tennessee's firm 
capacity requirements. There would be 
no limits proposed on firm entitlements 
for conversion customers to transport 
through Tennessee's market area 
mainline. 

(9) (a} Tennessee proposes to 
eliminate Rate Schedule G and to 
grandfather most G customers as 


eligible for service under Rate Schedule 
GS or SGS. 

(b) Tennessee proposes to eliminate 
Rate Schedule E for emergency service 
and states that emergency service can 
be provided under its sales rate 
schedules, including Rate Schedule R. 

(c) Tennessee to revise the 
rate for service under Rate Schedule R 
to reflect the 100 percent load factor rate 
design recently required by the 
Commission and to eliminate any rate 
discount for an AQL-restricted customer 
that elects a monthly firm sales 
entitlement under Rate Schedule CDS or 
SGS which is below the monthly 
component of its AQL. 

Comment date: January 24, 1989, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. Transcontinental Gas Pipe Line 
Corporation 
[Docket No. CP89-484-000] 


Take notice that on December 23, 
1988, Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP89-484-000 an application 
pursuant to section 7({c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the establishment of Delivery Point 
Entitlements (DPEs) on Transco's 
system, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Transco requests authority to 
establish DPEs applicable to each 
delivery point and Facility Group on its 
pipeline system for all firm service 
customers other than customers under 
Transco’s Rate Schedules G and OG. 
Transco states that over the past several 
significant changes in the pattern of 
customers’ takes have occurred and 
have resulted in shifts of deliveries 
among delivery points, as well as in 
increased peak hourly rates of delivery 
relative to the total daily deliveries on 
Transco’s system. As a result, Transco 
asserts that the flexibility which has 
been designed into Transco's pipeline 
facilities to accommodate fluctuating 
delivery rates and load shifting among 
delivery points is being taxed to the 
limit, and further shifts could threaten 
the integrity of firm deliveries to 
customers. Transco states that it is 
proposing to implement its DPE 

ures which formalize the basis 
upon which the pipeline system was 
designed and is capable of operating. 

To determine the individual delivery 
point and Facility Group DPEs, Transco 
states that it has reviewed the design 
capacity of its facilities and analyzed 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Notices 


actual daily deliveries for each delivery 
point and Facility Group for five summer 
and winter periods. For purposes of the 
study, Transco states that it utilized a 
five-year period commencing May 1, 
1982 and extending through April 30, 
1987. In conducting the analysis, 
Transco states that the goal was to 
compare the design capability of 
Transco’s facilities with actual 
maximum deliveries that Transco had 
historically delivered to each individual 
delivery point during the five summer 
and winter periods described above. In 
addition, Transco states that actual 
maximum deliveries were measured 
against the contracts and service 
obligations Transco has with its 
customers. As a result, Transco states 
that it has determined that the actual 
maximum volumes (firm and 
interruptible) delivered to the various 
delivery points and Facility Groups 
under normal design operating 
conditions were consistent with 
customers’ firm contract entitlements 
and the design of Transco's facilities. 
Therefore, based on its analysis, 
Transco states that the maximum 
deliveries, the customers’ contractual 
entitlements and the design of the 
pipeline facilities were compatible and 
consequently, each of these criteria 
were utilized to determine the 
applicable DPEs. 

Transco asserts that its DPE proposal 
would not change its current operating 
practices, but will continue to provide 
customers with requested deliveries 
which are in excess of the DPEs to the 
extent physical operating conditions 
permit such deliveries and Transco is 
able reasonably to determine that such 
deliveries will not impair Transco'’s 
ability to provide firm service to other 
customers. Transco states that under its 
DPE proposal, customers-will continue 
to nominate deliveries as they always 
have and, to the extent capacity exists, 
Transco will continue to schedule and 
deliver the requested volumes even in 
excess of the applicable DPEs. However, 
Transco notes that the proposed DPEs 
provide for some measure of deterrence 
(i.e. a penalty) to better assure that 
customer takes—over which Transco 
has no control—will not cause 
operational problems that will threaten 
the integrity of Transco's ability to 
maintain firm deliveries. Therefore, 
Transco proposes that to the extent a 
customer, without Transco’s consent, 
unilaterally takes or refuses to cut-break 
its takes of gas at levels in excess of the 
DPEs, a penalty may be imposed 
pursuant to the provisions of the 
proposed DPE tariff sheets. Transco 
states that the proposed DPE procedures 
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and the specific DPEs proposed for each 
delivery point and customer are set forth 
in detail in the pro-forma tariff sheets 
contained in the application. 

Comment date: January 24, 1989, in 
accordance with Standard Paragraph F 
at the end of the notice. 


5. Transcontinental Gas Pipe Line 
Corporation 
[Docket No. CP89-488-000] 


Take notice that on December 23, 
1988, Transcontinental Gas Pipe Line 
Corporation (Transco), Post Office Box 
1396, Houston, Texas 77251, filed in 
Docket No. CP89-488-000 a request for 
authorization pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act and 
Transco's blanket certificate issued in 
Docket No. CP88-328-000 for 
authorization to provide gas for Amoco 
Production Company (Skipper), all as 
more fully set forth in the request which 
is on file with the Commission and 
available for public inspection. 

Transco states that the total volume of 
gas to be transported for Shipper on a 
peak day would be 380,000 dt; on an 
average day would be 40,000 dt; and on 
an annual basis would be 14,600,000 dt. 

Transco also states that it would 
receive the gas offshore and onshore 
Louisiana and deliver the gas at an 
existing point of interconnection 
between Transco and Florida Gas 
Transmission Company in St. Helena 
Parish, Louisiana. Transco states that it 
would construct no new facilities in 
order to provide this transportation 
service. 

Transco states that there is no agency 
relationship under which a local 
distribution company or an affiliate of 
Shipper will receive gas on behalf of 
Shipper. 

Transco states that service for Shipper 
commenced November 2, 1988, pursuant 
to the 120-day automatic authorization 
in Docket No. ST89-1115. 

Comment date: February 17, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


6. Tennessee Gas Pipeline Company 
[Docket No. CP89-452-000] 


Take notice that on December 23, 
1988,! Tennessee Gas Pipeline Company 


1 The request under blanket authorization was 
tendered for filing on December 16, 1988; however, 
the fee required by § 381.207 of the Commission's 
Rules (18 CFR 381.207) was not paid until December 
23, 1988. Section 381.103 of the Commission's Rules 
provides that the filing date is the date on which the 
fee is paid. 


(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP89- 
452-000 a request pursuant to § 157.205 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of G.A.S. Orange Development, 
Inc. (GAS) and to construct, prior to 
commencement of the transportation 
service, a sales tap to accommodate the 
delivery of natural gas under its blanket 
authorization issued in Docket Nos. 
CP82-413-000 and CP87-115-000 
pursuant to section 6 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Tennessee would perform the 
proposed interruptible transportation 
service for GAS, an end-user, pursuant 
to a gas transportation agreement dated 
November 19, 1987. The term of the 
transportation agreement is from the 
date of execution and shall remain in 
full force and effect for a term of two 
years; provided, however that either 
Tennessee or GAS may terminate the 
agreement at any time upon at least 30 
days prior written notice to the other 
party. Tennessee proposes to transport 
on a peak day up to 24,000 dekatherms; 
on an average day up to 24,000 
dekatherms; and on an annual basis 
8,760,000 dekatherms of natural gas for 
GAS. It is stated that GAS would pay 
Tennessee for all natural gas delivered 
pursuant to the transportation 
agreement in accordance with 
Tennessee's Rate Schedule IT-1. 
Tennessee states that it would transport 
natural gas for GAS from a receipt point 
located in Niagara Country, New York 
and deliver the gas to a meter to be built 
in the town of Lafayette, Onondaga 
County, New Year near Tennessee's 
M.P. 241-2+.01. It is alleged that the 
projected cost of the facilities to be 
constructed is $219,000. It is asserted 
that Tennessee would construct, own, 
operate and maintain a 6 inch hot tap 
and 2-6 inch tube measurement facility 
and DAC equipment and appurtenenant 
facilities. It is stated that GAS would 
reimburse Tennessee one-hundred 
percent of the construction costs. 

It is explained that the Tennessee will 
not transport for GAS under the 120-day 
self implementing provision of 
§ 284.223(a)(1) of the Commission’s 
Regulations, but under the requested 
authorization. 

Comment date: February 17, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. Columbia Gas Transmission 
Corporation 


_ [Docket No. CP89-453-000] 


Take notice that on December 19, 
1988, Columbia Gas Transmission 
Corporation (Applicant), 1700 
MacCorkle Avenue, SE., Charleston, 
West Virginia 25314, filed in Docket No. 

an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate for public convenience and 
necessity authorizing new and 
additional firm sales service to an 
existing resale customer and the 
construction and operation of facilities 
to implement the services, all as more 
fully set forth in the application on file 
and open to public inspection. 

Applicant requests authorization to 
initiate winter service to South Jersey 
Gas Company (South Jersey) of 10,000 
dekatherms per day (dk/d) under 
Applicant's Rate Schedule WS with a 
winter contract quantity of 500,000 dth 
and to increase South Jersey's contract 
demand under Applicant's Rate 
Schedule CDS from 25,000 dt/d to 35,000 
dt/d. Further, Applicant requests 
authorization to increase South Jersey's 
seasonal entitlement under Rate 
Schedule CDS from 4,562,000 dth per 
year to 5,062,500 dth per year to be 
effective on July 1, 1989, and to 
additionally increase South Jersey's 
seasonal entitlement from 5,062,500 dth 
per year to 6,887,500 per year to be 
effective on November 1, 1990. 

In order to implement the above 
services, Applicant proposes to 
construct approximately 8.1 miles of 24- 
inch loop pipeline in Adams and York 
Counties, Pennsylvania. Applicant 
estimates that the cost of construction 
for these mainline facilities to be 
$5,610,000, which Applicant proposes to 
finance from internally generated funds. 

Comment date: January 24, 1989, in 
accordance with the first subparagraph 


« Of Standard Paragraph F at the end of 


this notice. 
8. Algonquin Gas Transmission 


- Company 


[Docket No. CP89-489-000] 


Take notice that on December 27, 
1988, Algonquin Gas Transmission 
Company (Algonquin), 1284 Soldiers 
Field Road, Boston, Massachusetts 
02135, filed a request pursuant to 
§§ 157.205 and 157.212 of the 
Commission's Regulations for 
authorization to establish a new 
delivery point for Pequot Gas Company 
(Pequot) under Algonquin’s blanket 
certificate issued in Docket No. CP87- 
317-000, all as more fully set forth in the 
request which is on file with the 
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Commission and open to public 
inspection. 

Algonquin proposed to construct a 
new measuring and regulating station 
for Pequot on land owned by Algonquin 
adjacent to Algonquin's existing pipeline 
facilities in Stonington, Connecticut. 
Algonquin states the estimated cost of 
these facilities is $388,000. Algonquin 
states that it seeks to transfer the 
maximum daily delivery obligation 
under firm service agreements that 
currently exist between Algonquin and 
Pequot at the Westerly, Rhode Island 
delivery point to the new Stonington, 
Connecticut delivery point. The 
Westerly delivery point would remain 
as an alternate delivery point for Pequot 
with zero delivery obligation. 
Accordingly, Algonquin states that its 


affected by construction of the new 
station. 

Comment date: February 17, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


9. Trunkline Gas Company 
[Docket No. CP89-423-000] 


Take notice that on December 15, 
1988, Trunkline Gas Company 
(Trunkline), P. O. Box 1542, Houston, 
Texas, 77251-1642, filed in Docket No. 
CP89-423-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas for TXG Gas 
Marketing Company (TXG), a shipper 
and marketer of natural gas, under 
Trunkline’s blanket certificate issued in 
Docket No. CP86-586-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Trunkline requests authorization to 
transport up to 30,000 Dt. equivalent of 
natural gas per day on behalf of TXG 
pursuant to a transportation agreement 
dated October 28, 1988 between 
Trunkline and TXG. The transportation 
agreement, it is said, provides for 
Trunkline to receive gas from various 
existing points of receipt on its system. 
It is said that Trunkline would then 
transport and redeliver the subject gas, 
less fuel and unaccounted for line loss, 
to Southern Natural Gas Company in St. 
Mary Parish, Louisiana. 

Trunkline further states that the 
estimated daily and annual quantities 
would be 7,000 Dt. and 2,555,000 Dt., 
respectively. Service under § 284.223(a) 
commenced on November 5, 1988, as 
reported in Docket No. ST89-1267. 


Comment date: February 17, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


10. Trunkline Gas Company 


[Docket No. CP89-429--000} 

Take notice that on December 15, 
1988, Trunkline Gas Compan: 
(Trunkline), P. O. Box 1642, Houston, 
Texas, 77251-1642, filed in Docket No. 
CP89-429--000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas for V.H.C Gas 
Systems, L.P. (V.H.C), a shipper and 
marketer of natural gas, under 
Trunkline’s blanket certificate issued in 
Docket No. CP86-586-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Trunkline requests authorization to 
transport up to 30,000 Dt. equivalent of 
natural gas per day on behalf of V.H.C. 
pursuant to a transportation agreement 
dated June 3, 1988 between Trunkline 
and V.H.C. The tranportation 
agreement, it is said, provides for 
Trunkline to receive gas from various 
existing points of receipt and on its 
system. It is said that Trunkline would 
then transport and redeliver the subject 
gas, less fuel and unaccounted for line 
loss, to Panhandle Eastern Pipe Line 
Company in Douglas County, Illinois. 

Trunkline further states that the 
estimated daily and annual quantities 
would be 25,000 Dt. and 9,125,000 Dt., 
respectively. Service under § 284.223(a) 
commenced on November 1, 1988, as 
reported in Docket No. ST89-1295. 

Comment date: February 17, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


11. Interstate Power Company 


[Docket No. CP86-879-010] 

Take notice that on December 22, 
1988, Interstate Power Company 
(Interstate), 1000 Main Street, Dubuque, 
Iowa 52001, filed in Docket No. CP86- 
679-010 a petition pursuant to section 
7(c) of the Natural Gas Act, to amend 
the certificate of public convenience and 
necessity issued in Docket No. CP86- 
679-000 so as to authorize the 
continuation of transportation of natural 
gas on a firm basis for USI Chemicals 
Company, Inc. (USI) for a one-year 
period, all as more fully set forth in the 
request, which is on file with the 
Commission and open to public 
inspection. 

Interstate avers that in Docket No. 
CP86-679-008, it was authorized to 
transport up to a maximum of 18,000 
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MMBtu per day for USI for a term 
ending on March 4, 1989. It is stated that 
Interstate and USI seek to extend such 
transportation service until March 4, 
1990. According to Interstate, Article 12 
of the transportation agreement dated 
April 10, 1987, provides for a term which 
shall continue until cancelled with 120 
days written notice. Therefore Interstate 
requests that the term of the certificate 
authorizing service be extended until 
March 4, 1990. 

Comment date: January 24, 1989, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance with the Commisson’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of suc: hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
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CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 

§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 


[FR Doc. 89-253 Filed 1-5-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP89-498-000) 


Natural Gas Pipeline Company of 
America; Request Under Blanket 


December 30, 1988. 

Take notice that on December 29, 
1988, Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois 60148, filed in Docket 
No. CP89-498-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
provide an interruptible transportation 
service for Associated Intrastate 
Pipeline Company (Associated), an 
intrastate pipeline, under the blanket 
certificate issued in Docket No. CP86- 
582-000, pursuant to section 7(c) of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection. 

Natural states that pursuant to a 
transportation agreement dated June 9, 
1988, under its Rate Schedule ITS, it 
proposes to transport for Associated up 
to 200,000 MMBtu per day equivalent of 
natural gas (plus any additional volumes 
accepted pursuant to the overrun 
provisions of Natural’s Rate Schedule - 
ITS). Natural states that it would receive 
the gas at various existing points in 
Oklahoma, Texas, offshore Texas, 
Louisiana, offshore Louisiana, Illinois, 
New Mexico, Kansas, lowa and _ 
Arkansas, and that it would transport 
and redeliver the gas at various delivery 
points in New Mexico. 

Natural advises that service under 
§ 284.223(a) commenced October 19, 
1988, as reported in Docket No. ST89- 
1467 (filed on December 29, 1988). 
Natural further advises that it would 
transport 5,000 MMBtu on an average 
day and 1,825,000 MMBtu annually. 


Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Acting Secretary. 
[FR Doc. 89-255 Filed 1-5-89; 8:45 am] 
BILLING CODE 6717-01-m 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-3502-9] 
and 


Environmental impact Statements 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared December 19, 1988 through 
December 23, 1988 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5074. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 22, 1988 (53 FR 13318). 
Draft EISs 

ERP No.: D-AFS-L82008-00, Rating 
LO, Pacific Northwest Region Western 
Spruce Budworm Management Plan, 
Implementation, WA and OR. 

Summary: EPA has not identified any 
potential environmental impacts that 
would require any changes to the 
preferred alternative. 


Final EISs 


ERP No.: F-COE-E32068-AL, Bayou 
La Batre Navigation Channel 
Improvements, Implementation, Mobile 
County, AL. 

Summary: EPA finds the initial 
comments to the proposal were 
satisfactorily addressed and has no 
objections to the proposed project. 
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ERP No.: F-FHW-E40708-NC, NC-90 
Replacement, NC-90 at Taylorsville to I- 
40 at Statesville, Funding, and Possible 
404 Permit, Tredell and Alexander 
Counties, NC. 

Summary: EPA recommended that 
additional consideration should be given 
to the replacement of the small wetland 
losses. Also, nonstructural noise 
mitigation measures should be 
examined for those residences 
experiencing significant impacts. 

ERP No.: F-IBR-G28012-TX, San 
Jacinto River Basin Water Supply 
Project, Municipal and Industrial Water 
Use, Implementation, Montgomery, 
Harris, Grimes, Walker, San Jacinto, 
Fort Bend, Liberty and Waller Counties, 
TX. 

Summary: EPA has no objections to 
the proposed action. 

ERP No.: F-SCS-H36102-00, Pony 
Creek Watershed Protection and Flood 
Prevention Plan, Funding and 404 
Permits, Missouri River Basin, Brown 
and Nemaha Counties, KS and 
Richardson County, NB. 

Summary: Review of the final EIS was 
not deemed necessary. No formal 
comments were sent to the agency. 

ERP No.: F-UAF-E11020-NC, 
Seymour Johnson AFB, F-4 to F-15E 
Aircraft Conversion Program, Site 
Selection and Implementation, Wayne 
County, NC, Alternative Sites are 
Cannon AFB, NM; Holloman AFB, NM; 
Mountain Home AFB, ID and Nellis 
AFB, NV. 

Summary: EPA continues to have - 
serious concerns with noise impact 
problems associated with the 
implementation of this action. EPA 
recommends that the USAF addresses 
and resolve concerns. 

Regulations 

ERP No.: R-AFS-A61316-00, 36 CFR 
Part 251; Ski Area Permits—Proposed 
Rule (53 FR 40739). 

Summary: EPA is concerned that the 
criteria established for granting ski area 
permits appear to rely on the 
presumption of a detailed analysis of ski 
area proposals at the Land Management 
Planning stage. EPA believes the rule 
should contain a provision whereby 
proposals that do not undergo full NEPA 
analysis at the management planning 
stage be subject to further NEPA 
analysis at the site-specific stage. 

Dated: January 3, 1989. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
[FR Doc. 89-276 Filed 1-5-89; 8:45 am] 
BILLING CODE 6560-50-M 





({ER-FRL-3502-8] 


Environmental impact Statements; 
Availiability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5076 or (202) 382-5075. 

Availability of Environmental Impact 
Statements Filed December 26, 1988 
Through December 30, 1988 Pursuant to 
40 CFR 1506.9. 

EIS No. 880425, DSuppl, COE, NJ, Great 
Egg Harbor Inlet and Peck Beach 
Erosion Control and Flood Protection, 
Implementation, Updated Information 
and Detailed Analysis, Ocean City, 
Cape May County, NJ, Due: February 
21, 1989, Contact: Dr. Teruo Sugihara 
(215) 597-4833 

EIS No. 880426, Final, FHW, KY,.US 
31E/150 (Bradstown-Louisville Road) 
Improvement, Brentlinger Road to US 
31E/150, Funding and Corp of 
Engineer Permits, Jefferson, Bullitt, 
Spencer and Nelson Counties, NJ, 
Due: February 6, 1989, Contact: Robert 
E. Johnson (502) 227-7321 

EIS No. 880427, Draft, NAS, PRO, 
Galileo Mission Project, Galileo 
Spacecraft Preparation and Operation 
Plan, Implementation, Solar System 
Exploration Program (Tier 2), Due: 
February 21, 1989, Contact: Dr. Dudley 
G. McConnell (202) 453-1287 

EIS No. 880428, Final, SCS, MO, East 
Yellow Creek Watershed, Soil Erosion 
and Flood Damage Reduction Pian, 
Funding and Implementation, 
Sullivan, Linn and Chariton Counties, 
MO, Due: February 6, 1989, Contact: 
Russell C. Mills (314) 875-5214 

EIS No. 880429, Final, COE, TX, Brooke 
Army Medical Center Replacement 
Facility Construction, Implementation, 
Fort Sam Houston, Bexar County, TX, 
Due: February 10, 1989, Contact: LCDR 
K. Hiatt (703) 756-0904 

EIS No. 880430, Draft, IBR, CA, 
American River Service Area Water 
Contracting Program, Water Supply 
Project for Agricultural Municipal and 
Industrial Uses, Long-Term 
Contracting, San Joaquin, Sacramento 
and Placer Counties, CA, Due: March 
3, 1989, Contact: Bill Payne (916) 978- 
5488 

EIS No. 880431, Draft, IBR, CA, 
Sacramento River Water Service Area 
Contracting Program, Water Supply 
Project for Municipal and Industrial, 
Wildlife Rufuge and Agricultural 
Uses, Long-Term Contracting, Shasta, 
Tehama, Yolo, Colusa and Solano 
Counties, CA, Due: March 3, 1989, 
Contact: Bill Payne (916) 978-5488 

EIS No. 880432, Draft, IBR, CA, Delta 
Export Service Area Water 
Contracting Program, Water Supply 


Project for Agricultural, Municipal and 
Industrial and Wildlife Rufuge Uses, 
Long-Term Contracting, Fresno, Kern, 
Kings, Madera, Merced, San Joaquin, 
Tulare, Monterey, San Benito, Santa 
Clara and Santa Cruz Countries, CA, 
Due: March 3, 1989, Contact: Bill 
Payne (916) 978-5488 

EIS No. 880433, Final, COE, WA, Lummi 
Bay Navigation Channel 
Improvements and Marina 
Construction, Implementation, Lummi 
Indian Reservation, Whatcom County, 
WA, Due: February 6, 1989, Contact: 
Richard Makinen (202) 272-0166 


Amended Notices 


EIS No. 880420, Draft, NAS, MS, FL, LA, 
Advance Solid Rocket Motor Program, 
Design, Construction and Operation, 
Site Selection, John C. Stennis Space 
Center, Hancock Co., MS; Yellow 
Creek Site, Tishomingo Co., MS; John 
F. Kennedy Space Center, Brevard 
Co., FL; Michoud Assembly Facility, 
New Orleans Parrish, LA and Slidell 
Computer Center, St. Tammany Parish 
LA, Due: February 6, 1989, Contact: 
Rebecca C. McCaleb (601) 688-3155. 
Published FR 12-23-88—Incorrect 
phone number 
Dated: January 3, 1989. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 

[FR Doc. 89-275 Filed 1-5-89; 8:45 am] 

BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


[CC Docket No. 86-9; FCC 88-352] 
Policies Governing the Provision of 
Shared Telecommunications Service 
AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Termination of inquiry. 


SuMMARY: This action terminates an 
inquiry into the appropriate federal role 
with regard to 
Telecommunications Services. 
DATE: This termination is effective 
January 6, 1989. 
apopress: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Rose Crellin, (202) 632-9342. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order in Common Carrier Docket 
86-9, FCC 88-352, Adopted October 31, 
1988, and Released December 6, 1988. 
The full text of this Commission 
decision is available for inspection and 
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copying during normal business hours in 
FCC Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington, DC 20037. 


Summary of the Report and Order 
L. Introduction 


1. On January 14, 1986 we adopted a 
Notice of Inquiry in this docket to 
examine regulatory issues involved in 
the development of Shared 
Telecommunications Service (STS) 
systems and the associated effects on 
the potential resale of local services, 
local exchange rates, and state 
regulation of STS implementation (51 FR 
4536, Feb. 5, 1986). We adopted the 
Notice of Inquiry to examine issues 
identified in prior proceedings on STS. 


A. Prior Proceedings 

2. On May 16, 1985, International 
Business Machines (IBM) filed a request 
for declaratory ruling asking this 
Commission to declare that state laws 
and regulations precluding the 
competitive provision of STS systems 
are inconsistent with, and have been 
preempted by, existing Commission 
decisions and policies. In January 1986, 
we adopted the STS Order partially 
granting the IBM Petition. In the STS 
Order, we concluded that our existing 
interconnection policies require local 
exchange companies to interconnect 
partitioned STS switches that are either 
shared among multiple entities or used 
by third-party operators to provide PBX 
services to multiple users. However, we 
held that this interconnection right does 
not give customer premises equipment 
users or STS providers the right to resell 
local service, in violation of state 
restrictions, through an interconnected 
unpartitioned switch. We also found 
that our existing interconnection 
policies do not support a declaration 
that this Commission has preempted 
state regulations that prevent the resale 
of local exchange service by an STS 
operator. Since we concluded that our 
existing policies did not address the 
majority of issues raised in this 
proceeding, in the Notice of Inquiry we 
presented a wide range of issues to be 
decided before reaching any final 
——" on an appropriate federal 
role. 


B. STS System Description 


3. In an STS system, the occupants of 
a multitenant building or building 
complex use voice and data equipment 
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_located on their premises to connect 
with a shared private branch exchange 
(PBX) or other customer premises 
equipment (CPE) (the STS switch) 
typically provided by the building 
owner, a user association, or an outside 
contractor. STS systems use 
communication and computer 
technologies to provide their users with 
local and interexchange basic service, 
and, in some cases, enhanced services. 
As we noted in the NO/, the STS switch 
permits users to call.each other directly 
without using local exchange carrier 
(LEC) facilities and to call anywhere on 
the switched network through trunks 
that connect the STS switch with a 
subtending LEC central office. In 
addition, by aggregating their customers’ 
demand for interexchange services, STS 
operators can purchase such services at 
bulk discounts and resell them to those 
customers at more favorable rates. 
Furthermore, the STS operator can use 
the least cost routing features included 
in most STS switches to resell 
interexchange services purchased from 
a variety of carriers. 

4. There are two types of STS 
systems—those that use “partitioned” 
switches and those that use 
“unpartitioned” switches. In a 
partitioned switch, which does not 
involve the resale of local service, 
although lines from the central office are 
connected with the switch, software and 
special hardware treat these lines as if 
they directly connected to each tenant. 
A partitioned switch does not allow 
aggregation of user demand for local 
service, thus requiring the same number 
of access lines as if each user of the STS 
system was separately connected to the 
network. Moreover, each user of the 
partitioned switch receives a bill from 
the LEC. In contrast, an unpartitioned 
switch is connected to the LEC’s central 
office using the minimum number of 
shared lines, determined through traffic 
engineering, required to meet overall 
system needs. By aggregating the 
requirements of all the users of the 
unpartitioned STS system, the lines to 
the central office can be more efficiently 
employed. Unpartitioned switches are 
often used by their operators to offer a 
form of local service resale to users 
because of the savings possible from 
their efficient engineering. 


Il. The Benefits and Costs of 
Unpartitioned STS 


A. Benefits 
5. Proponents of preemption of state 
STS restrictions argue that-the provision 


of STS through unpartitioned systems 
benefits STS users, providers, LECs and 
society at large and promotes the 


federal interest in the 
efficiency and availability of 
telecommunication-related services 


through competition. Such parties argue 


that the unrestricted provision of 
unpartitioned STS will save societal 
resources and reduce costs to end users 
while providing additional services and 
benefits to consumers. These 
commenters emphasize that the 
unpartitioned switch provides local and 


- interstate service more efficiently and at 


a lower cost through the concentration 
of fewer central office trunks. While the 
LECs generally view STS providers as 
potential competitors and argue that 
there is little, if any, benefit from STS 
per se, some LECs and states indicate 
that STS could potentially benefit small 
users by enabling them to obtain PBX 
features that otherwise may not be 
available. 


B. Costs 


6. Most LECs emphasize that the 
unrestricted provision of unpartitioned 
STS systems will produce losses in LEC 
revenues and a consequent erosion of 
universal service. Some LECs also claim 
that unfettered STS development would 
lead to an increased likelihood of 
stranded LEC investment and increased 
difficulty in network planning. In 
addition, several commenters express 
concern that unpartitioned STS will lead 
to deaveraged rates because STS 
providers will “cream-skim” local 
exchange service by capturing 
businesses that provide the greatest 
contribution to network costs, leaving 
residential customers to pay 
significantly higher bills. 

7. While opponents of unpartitioned 
STS emphasize the societal costs of 
using systems, most parties 
acknowledge that partitioning adds 
some costs to STS systems, although 
estimates of these costs vary widely. 
Some parties argue that a partitioning 
requirement makes STS economically 
unfeasible. 


III. Legal Issues 


8. In the Notice of Inquiry, we 
tentatively concluded that we had the 
authority to preempt state regulation of 
STS systems if we determine that 
important federal interests are 
jeopardized and no other methods exist 
to protect these interests. Parties 
opposed to federal preemption argue 
that sections 2(b) and 221(b) of the 
Communications Act proscribe federal 
jurisdiction over “charges, classification, 
practices, services, facilities, or 
regulations for or in connection with” 
intrastate communications. Supporters 
of preemption for STS, however, claim 
that widespread availability of efficient 


service is an area of longstanding 
federal interest and jurisdiction. 


IV..State Regulation of STS 


9. Al as shown in the record 
leading to the STS Order, partitioning 
requirements remain the mest 
significant restriction for STS providers, 
the record before us indicates that other 
state regulatory requirements also limit 
the development of STS. For example, 
some states regulate entry of STS 
systems into local exchange company 
service areas, while other states require 
that “joint use” or shared service only 
be provided on a nonprofit basis. Other 
states prohibit STS systems from 
permitting calling “behind the STS 
switch,” i.e., from one station in an STS 
system to another. Parties also 
extensively address state rate structures 
for STS systems and state limitations on 
the physical configuration, site, and 
ownership of STS systems. 

10. On February 25, 1987, the 
Committee on Communications of 
NARUC adopted an STS Model State 
Policy (the State Model). The State 
Model says in part that “STS systems 
are in the public interest because they 
provide tenants with innovative and 
cost-effective communications, 
information processing and other 
building services that would otherwise 
not be economically available.” The 
State Model asserts that partitioning 
should not be required, “in order to 
enhance the efficient use of the 
network.” The State Model definition of 
STS requires “continuous premises 
under common ownership or 
management, except that the premises 
may be intersected by public or private 
rights-of-way.” Moreover, the State 
Model recommends reduced regulation 
of entry, rates, and services. 


V. Discussion 


11. The record in this proceeding 
indicates that real savings are attainable 
from the use of STS systems, and that 
those savings may, to some degree, be 
reduced through partitioning and other 
regulatory restrictions imposed by state 
commissions. There are significant 
federal interests in realizing such 
savings and in the effects of state 
regulation of STS on such savings. An 
STS system provides interstate, as well 
as intrastate, access to its end users. 
Thus, state regulations that restrain the 
growth of STS technology can adversely 
affect this Commission's interests in 


- increasing the efficiency of the local 


network in originating and terminating 
interstate communications. For example, 
by reducing the number of lines or 
trunks between STS subscribers and the 





LEC network, an unpartititoned STS 
system enables subscribers to avoid 
unnecessary interstate subscriber line 
charges. We conclude, however, that 
these federal interests must be weighed 
against the concerns expressed by the 
states about the potential effect of STS 
systems on state policies governing the 
resale of basic local exchange service, 
as well as other intrastate services. As 
noted above, STS systems can be used 
for the resale of local basic service, a 
practice of traditional concern to state 
commissions. We have preempted state 
regulations regarding local resale only in 
very limited circumstances. Partitioning 
of STS systems, the regulatory 
requirement that is the principal focus of 
most of the commenters in this 
proceeding, is one way that states 
enforce restrictions on local resale. 
Weighing our federal interests in STS 
development against state concerns 
about the potential effects of STS on 
state policies regarding the resale of 
intrastate services, we conclude that we 
should not take any preemptive action 
on the issues presented in the Notice of 
Inquiry at this time. There may however, 
be individual factual circumstances 
where the federal interest is so 
significant that federal preemption 
would be warranted and the complaint 
process pursuant to section 208 of the 
Communications Act is available in 
these instances. 

12. Furthermore, our review of the 
record in this p presents 
additional reasons supporting this 
decision. As we stated in the Notice of 
Inquiry, we are concerned that the 
replacement of diverse state regulations 
with a single federal policy for STS may 
create significant problems, since the 
problems with STS systems may be 
different from state to state. Thus, 
varying state responses may be 
appropriate. We suggested that states 
could act as laboratories to test various 
means of regulating STS that may in the 
long run result in the most efficient STS 
policies. Since the release of the Notice 
of Inquiry, states have been exploring a 
variety of regulations involving STS that 
are tailored to their specific LEC and 
business environments. Most of the 
states do not require partitioning. With 
more experience, states may develop 
regulations that do not impede STS 
development, but do protect LEC 
revenues. The State Model, which 
reflects sensitivity to efficiency issues in 
STS regulation, may influence states to 
adopt regulatory approaches that 
promote STS development. In light of 
this progress and our sensitivity to state 
interests in this area, we conclude that 
the appropriate federal role at this time 


is to observe the progress of state 
regulation of STS, and STS development 
and not assert a broad based federal 
eae of state regulations in this 

. If we become aware of 
additional problems that potentially 
impede our interests in this area, we will 
revisit these issues in the future. 
Accordingly, we terminate this inquiry. 


VI. Ordering Clause 


13. It is Ordered, that pursuant to 
sections 1, 4{i), 4{j), and 201-205 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 151, 154(i), 154(j), 
and 201-205, this docket is hereby 
terminated. 


Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

[FR Doc. 89-234 Filed 1-5-89; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-007680-071 

Title: American West African Freight 
Conference. 

Parties: 

America-Africa Europe Line GMBH 

Barber West Africa Line 

Farrell Lines, Inc. 

Maersk Line 

Societe Iviorienne de Transport 

Maritime, SITRAM 

Torm West Africa Line 

Westwind Africa Line 

Synopsis: The proposed modification 
— changes to the Service Contract 
rule. 

Agreement No.: 217-011203-001. 

Title: Wallenius-NOSAC Space 
Charter and Cooperative Working 
Agreement. 
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Parties: 

Wallenius Lines AB 

Norwegian Specialized Autocarriers— 

NOSAC 

Synopsis: The proposed modification 
substitutes Den norske Amerikalinje 
A/S as manager of the Norwegian 
Specialized Autocarriers—NOSAC for 
the existing manager Oivind Lorentzen 
A/S. Parties have requested shortened 
review. 

Agreement No.: 212-011213-003, 

Title: Spain-Italy/Puerto Rico Island 
Pool Agreement. 

Parties: 

Compania Trasatlantica Espanola, 

A. 


Nordana Line AS 

Sea-Land Service, Inc. 

Synopsis: The proposed modification 
provides that a member's security bond 
may be retained for at least 270 days 
after its withdrawal from the Pool to 
ensure that all of its outstanding 
obligations are met. 

By Order of the Federal Maritime 
Commission. 

Dated: January 3, 1989. 

Joseph C. Polking, 

Secretary. 

{FR Doc. 89-273 Filed 1-5-89; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Parish National Corp.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
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summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than January 
23, 1989. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Parish National Corporation, 
Bogalusa, Louisiana; to acquire 100 
percent of the voting shares of Parish 
National Bank of St. Tammany Parish, 
Covington, Louisiana. 


Board of Governors of the Federal Reserve 
System, December 30, 1988. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 89-178 Filed 1-5-89; 8:45 am] 
BILLING CODE 6210-01-M 


Change in Bank Control; Acquisition of 
Shares of Banks or Bank Holding 
Companies; Security Bank Holding Co. 


The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than January 27, 1989. 

A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Security Bank Holding Company 
Employee Stock Ownership Trust, Coos 
Bay, Oregon; to acquire up to 24.9 
percent of the voting shares of Security 
Bank Holding Company, Coos Bay, 
Oregon, and thereby indirectly acquire 
Security Bank, Coos Bay, Oregon. 

Board of Governors of the Federal Reserve 
System, December 30, 1988. 

William W. Wiles; 

Secretary of the Board. 

[FR Doc. 89-179 Filed 1-5-89; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH om 
HUMAN SERVICES 


Office of the Secretary 


en eee 
of Management and Budget for 
Clearance 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on December 30, 
1988. 


Public Health Service 


(Call Reports Clearance Office on 
202-245-2100 for copies of package) 

1. Cardiovascular Health Study 
(CHS)}—NEW—A random sample of 
5,336 men and women aged 65 and older 
will be selected from four communities. 
They will provide medical, social and 
demographic information and will 
participate in two clinical examinations 
to study risk factors for the onset and 
progression of clinical coronary heart 
disease and stroke, and related 
preclinical conditions. Individuals or 
households, Businesses or other for- 
profit, Small businesses or 
organizations. 


Total Burden Hours: 15,388 

2. Common or Usual Name: Labeling 
of Peanut Spreads (21 CFR Part 102)— 
0910-0222—This regulation sets forth the 
nutritional requirements to be met if a 
non-standardized peanut spread is not 
to be labeled as “imitation” peanut 
butter. Respondents: Businesses or other 
for-profit: Number of Respondents: 40; 
Number of Responses per Respondent: 5; 
Average burden per Response: 107.4; 
Estimated Annual Burden: 2,148. This 
Burden is included in Nutritional 
Labeling, OMB NO. 0910-0177. 

3. Application to Participate in the 
Public Health Capitation Program— 
0915-0089—The information collected 
from schools of public health is needed 


BEST COPY AVAILABLE 


481 


in order for the Public Health Service to 
determine the amount of the grants 
based on the number students reported 
and to audit grantee expenditures. 
Respondents: Non-profit Institutions. 


Total Burden Hours: 182 

4. Identity Labeling of Food in 
Package Form—21 CFR 101.3—0910- 
0223—These regulations define what 
constitutes an imitation food product. 
Firms that manufacture substitute foods 
use the information to determine 
whether the term “imitation” is required 
on product labels. In addition these 
regulations specify when “imitation” 
cannot be used on the label. 
Respondents: Businesses or other for- 
profit. 


Total Burden hours: 1 

* This burden is included in 
Nutritional Labeling, OMB No. 0910- 
01777 

OMB Desk Officer: Shannah Koss- 
McCallum 
Social Security Administration 

(Call Reports Clearance Officer on 
301-965-4149 for copies of package) 

1. Certificate of Support—0960-0001— 
This form collects information which is 
used by the Social Security . 
Administration to determine if the 
responder meets the one-half support 
requirement which is a requirement for 
entitlement to parents benefits, and is 
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2. Request for Earnings and Benefit 
Estimate Statement—0960-7004—The 
information will be used to provide a 
statement of earnings, quarters of 
coverage and future benefit estimates to 
individuals in response to requests. 
Respondents: Individuals or households; 
Number of Respondents: 6,000,000; 
Frequency of Response: 1; Average 
Burden Per Response: 5 minutes; 
Estimated Annual Burden: 500,000 hours. 

OMB Desk Officer: Justin Kopca 

As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
Reports Clearance Officer, on one of the 
following numbers: 

PHS: (202) 245-2100 
HCFA: (301) 966-2088 
FSA: (202) 252-5605 
SSA: (301) 965-4149 
OS: (202) 245-6511 
OHDS: (202) 472-4415 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. 

Date: January 3, 1989. 

James E. Larson, 

Acting Deputy Assistant Secretary for 
Information Business Management. 
[FR Doc. 89-283 Filed 1-5-89; 8:45 am] 
BILLING CODE 4150-04-m 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on December 30, 
1988. 


Health Care Financing Administration 
(Call Reports Clearance Officer on 
301-966-2088 for copies of package) 
1. Request for Termination of Premium 


Hospital and/or Supplementary Medical 
Insurance—0938-0025—The HCFA-1763 


is the form an individual completes 
when he/she wishes to terminate 
Medicare coverage. This form is the 
vehicle by which the SSA Program 
Services Center is made aware of the 
beneficiary's desire to withdraw from 
Medicare. Respondents: Individuals or 
households; Number of Respondents: 
30,000; Frequency of Response: 1; 
Average Burden Per Response: .166; 
Estimated Annual Burden: 5,000 hours. 

2. Application for Health Insurance 
Benefits under Medicare for Individuals 
with Chronic Renal Disease—0938- 
0080—The law requires the filing of an 
application to establish Medicare 
entitlement based on end-stage renal 
disease. The HCFA-43 is the application 
form used to obtain information needed 
to determine Medicare eligibility. It 
guides district office personnel in 
securing the required development and 
becomes a permanent part of the claims. 
Respondent: Individuals or households; 
Number of Respondents: 13,500; 
Frequency of Response: 1; Average 
Burden Per Response: .43; Estimated 
Annual Burden: 5,850. 

Public Health Service 

(Call Reports Clearance Officer on 
202-245-2100 for copies of package) 

1. Registration of Cosmetic Product 
Establishment—0910-0027—The 
registration of cosmetic manufacturers 
and repackers supplies FDA with 
current locations for onsite inspection, 
addresses for information and 
regulatory mailings, business trading 
names supplying product distribution 
sources, and aids FDA in responding to 
Freedom of Information requests. 
Respondents: Small businesses; Number 
of Respondents: 50; Number of 
Responses Per Respondent: 1; Average 
Burden Per Response: 0.4; Estimated 
Annual Burden: 20 hours. 

2. Notice of Discontinuance of 
Commercial Distribution or Cosmetic 
Product or Cosmetic Raw Material— 
0910-0029—The purpose of Form FDA 
2514 is to notify the FDA of removal 
from commercial distribution of a 
cosmetic product or raw material 
previously filed with the FDA under 21 
CFR 730 thereby allowing that data to 
be maintained in a current state. 
Respondents: Businesses or other for- 
profit, Small businesses or 
organizations; Number of Respondents: 
850; Number of Per 
Respondent: 3; Average Burden Per 
Response: 0.2; Estimated Annual 
Burden: 510 hours. 

3. Cosmetic Product Ingredient 
Statement (21 CFR 720}—0910-0030— 
This information collection assists FDA 
in evaluating alleged injuries and 


adverse reactions from use of cosmetic 


products. It is also utilized in defining 
and planning analytical and 


aaiiable to other government agencies 
such as GAO, NCI, NIOSH,.and the 
public and industry may access it 
through FOL Respondents: Businesses or 
other for-profit, and small businesses or 
organizations. 


As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
Reports Clearance Officer, on one of the 
following numbers: 

PHS: (202) 245-2100 
HCFA: (301) 966-2088 
FSA: (202) 252-5605 
SSA: (301) 965-4149 
OS: (202) 245-6511 
OHDS: (202) 472-4415 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. 

Date: January 3, 1989. 

James E. Larson, 

Deputy Assistant Secretary for Information 
Resources Management. 

[FR Doc. 89-284 Filed 1-5-89; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 
[Docket No, 88F-0381]} 

Betz Laboratories, Inc.; Filing of Food 
Additive Petition 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
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that a food additive petition has been 
filed by Betz Laboratories, Inc., 
proposing that the food additive 
regulations be amended to provide for 
the safe use of 
poly(isopropenylphosphonic acid), 
sodium salt in the manufacture of paper 
and paperboard for food-contact use. 
FOR FURTHER INFORMATION CONTACT: 
Marvin D. Mack, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))}, notice is given that a 
petition (FAP 9B4114) has been filed by 
Betz Laboratories, Inc., Somerton Rd., 
Trevose, PA 19047, proposing that 
§ 176.170 Components of paper and 
paperboard in contact with aqueous and 
fatty foods (21 CFR 176.170) be amended 
to provide for the safe use of 
poly(isopropenylphosphonic acid), 
sodium salt in the manufacture of paper 
and paperboard for food-contact use. 
The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
‘published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c). 
Dated: December 22, 1988. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 89-188 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 88F-0427) 


Cryovac Division of W.R. Grace & Co.; 
Filing of Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Cryovac Division, W.R. Grace & 
Co., has filed a petition proposing that 
the food additive regulations be 
amended by raising the limitation on the 
maximum absorbed dose of radiation 
that may be used to produce molecular 
crosslinking of ethylene-vinyl acetate 
copolymers. 

FOR FURTHER INFORMATION CONTACT: 
Laura M. Tarantino, Center for Food 
Safety and Applied Nutrition (HFF-330), 
Food and Drug Administration, 200 C St. 


SW., Washington, DC 20204, 202-472- 
5740. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that 
Cryovac Division of W.R. Grace & Co., 
P.O. Box 464, Duncan, SC 29334, has 
filed a petition (FAP 9M4117) proposing 
that § 177.1350 Ethylene-vinyl acetate 
copolymers (21 CFR 177.1350) of the 
food additive regulations be amended 
by raising the limitation, in paragraph 
(d)(1) and (d)(3), on the maximum 
absorbed dose of radiation that may be 
used to produce molecular crosslinking 
of ethylene-vinyl acetate copolymers. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: December 27, 1988. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 89-184 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 88F-0404] 


Mitsui Petrochemical Industries, Ltd.; 
Filing of Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Mitsui Petrochemical Industries, 
Ltd., has filed a petition proposing that 
the food additive regulations be 
amended to provide for the safe use of 
ethylene/1,3-phenyleneoxyethylene 
isophthalate/terephthalate copolymer as 
a nonfood contact layer of food 
packaging laminates intended for use in 
contact with food. 

FOR FURTHER INFORMATION CONTACT: 
Gillian Robert-Baldo, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that 
Mitsui Petrochemical Industries, Ltd., 
Kasumigaseki Bldg., P.O. Box 90, 2-5 
Kasumigaseki 3-chrome, Chiyoda-Ku, 
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Tokyo 100, Japan, has filed a petition 
(FAP 8B4107), proposing that § 177.1395 
Laminate structures for use at 
temperatures between 120 °F and 250 °F 
(21 CFR 177.1395) be amended to 
provide for the safe use of ethylene/1,3- 
phenyleneoxyethylene isophthalate/ 
terephthalate copolymer as a nonfood 
contact layer of food packaging 
laminates intended for use in contact 
with food. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: December 27, 1988. 

Richard J. Ronk, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 89-185 Filed 1 -5-89; 8:45 am} 
BILLING CODE 4160-01-™ 


[Docket No. 82F-0309) 


Monsanto Chemical Corp.; Withdrawal 
of Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing the 
withdrawal, without prejudice to a 
future filing, of food additive petition 
2B3655 proposing that the food additive 
regulations be amended to provide for 
the safe use of a mixture of partially 
hydrogenated terphenyl and 
quaterpheny! as components of 
adhesives for food-contact use. 

FOR FURTHER INFORMATION CONTACT: 
Marvin D. Mack, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 19, 1982 (47 
FR 46576), FDA published a notice that it 
had filed a petition (FAP 2B3655) 
submitted by Monsanto Industrial 
Chemicals Co. (later named Monsanto 
Chemical Co.), 800 North Lindberg Blvd., 
St. Louis, MO 63167, proposing to amend 
§ 175.105 Adhesives (21 CFR 175.105) of 
the food additive regulations to provide 
for the safe use of a mixture of partially 
hydrogenated terpheny! and 
quarterphenyl as components of 
adhesives for food-contact use. 
Monsanto Chemical Co. has now 





withdrawn the petition without 
prejudice to a future filing (21 CFR 
171.7). 

Dated: December 28, 1988. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
{FR Doc. 89-187 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-48 


[Docket No. 88F-0382] 


Springborn Testing institute, inc.; 
Filing of Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that a food additive petition has been 
filed by Springborn Testing Institute, 
Inc., on behalf of Enka bv, proposing 
that the food additive regulations be 
amended to provide for the safe use of 
carbethoxymethly-diethyl phosphonate 
as a stabilizer in polyethylene 
terephthalate and related polyesters for 
food-contact use. 


FOR FURTHER INFORMATION CONTACT: 
Marvin D. Mack, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW.., 
Washington, DC 20204, 202-472-5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409({b)(5), 72 Stat. 1786 (21 
U.S.C. 348{b)(5))), notice is given that a 
petition (FAP 8B4087) has been filed by 
Springborn Testing Institute, Inc., 20 
Springborn Center, Enfield, CT 06082, on 
behalf of Enka bv, proposing that 

§ 178.2010. Antioxidants and/or 
stabilizers for polymers (21 CFR 
178.2010) be amended to provide for the 
safe use of carbethoxymethyl-diethyl 
phosphonate as a stabilizer in 
polyethylene terephthalate and related 
polyesters for food-contact use. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: December 22, 1988. 

Richard J. Ronk, - 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 89-186 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-01-m 


Health Care Financing Administration 


Medicaid Program; Hearing to 
Reconsider Disapprovai of a Colorado 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of hearing. 


SUMMARY: This notice announces an 
administrative hearing on February 22, 
1989, in Denver, Colorado to reconsider 
our decision to disapprove Colorado 
State Plan Amendment 88-11. 

CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by January 23, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Docket Clerk, HCFA Hearing Staff, 300 
East High Rise, 6325 Security Boulevard, 
Baltimore, Maryland 21207, Telephone: 
(301) 966-4471. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Colorado State Plan 
Amendment 88-11 (SPA 88-11). 

Section 1116 of the Social Security Act 
and 42 CFR Part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. HCFA is 
required to publish a copy of the notice 
to a State Medicaid Agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
(If we subsequently notify the agency of 
additional issues that will be considered 
at the hearing, we will also publish that 
notice.) 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained in 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained in 42 CFR 
430.76(c). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. 

Colorado SPA 88-11 consists of three 
separate attachment pages containing 
methods and standards for establishing 
payment rates for crossover situations 
involving institutional services, 
noninstitutional services and nursing 
home care. Crossover situations occur 
when a Medicaid recipient is also 
eligible for Medicare. 

The issue in this matter is whether the 
methods and standards in the 
amendment violate sections 
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1902{a){13)(A) and 1902{a)(30) of the 
Social Security Act and the 
implementing regulations at 42 CFR Part 
447, Subparts B, C and D, which require 
that payments for services be consistent 
with efficiency, economy, and quality of 
care. 

HCFA has determined that the 
methods and standards for inpatient and 
outpatient hospital claims cannot be 
approved because of the State’s 
proposal to make no Medicaid payment 
where Medicare makes a payment. 
Section 3909 of the State Medicaid 
Manual provides that the minimum 
amount for which a State is responsible 
in crossover claims is the rate 
established in the State plan that is paid 
when a recipient is not also a Medicare 
beneficiary. In the case of a Medicaid 
recipient who is also entitled to 
Medicare, this amount may be satisfied, 
in whole or in part, by the Medicare 
payment. The provision in SPA 88-11 
dealing with Medicaid payments on Part 
A inpatient and outpatient hospital 
service crossover claims limits 
reimbursement to the Medicare 
reimbursement. The State would have 
that option as long as Medicaid rates for 
these services, applicable to all 
recipients, including those who have 
Medicare, are established at equal to or 
below Medicare's reimbursement 
amount. The plan amendment does not 
provide for this and therefore, HCFA 
has determined that it is not consistent 
with 42 CFR Part 447, Subpart B. Under 
the amendment, reimbursement would 
be limited to the Medicare 
reimbursement even in cases where the 
Medicaid rate for the services exceeds 
the Medicare reimbursement. 

HCFA has determined the methods 
and standards for other institutional 
services, non-institutional services and 
nursing home care cannot be approved. 
HCFA believes it is not clear from the 
language in these provisions that the 
Medicaid rate for services proposed for 
dual eligibles is at or above the 
established Medicaid rate for Medicaid 
eligibles who du not also have 
Medicare. The ambiguity arises from the 
use of the term Medicare maximum 
allowable “reimbursement limit’ rather 
than payment rate (prior to application 
of deductibles and copayments). 
Therefore, HCFA has determined that. 
the amendment does not establish the 
Medicaid rate as required by section 
1902{a)(13){A) of the Social Security Act 
and the implementing regulations at 42 
CFR Part 447, Subparts C and D. 

The notice to Colorado announcing an 
administrative hearing to reconsider the 
disapproval of its State plan amendment 
reads as follows: 
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Ms. Irene Ibarra 

Executive Director 

Department of Social Services 
Street 


I am advising you that your request for 
reconsideration of the decision to disapprove 
Colorado State plan amendment 88-11 (SPA 
88-11) was received on 2, 1988. 

Colorado SPA 88-11 consists of three 
separate attachment pages containing 
methods and standards for establishing 
payment rates for crossover situations 
involving institutional services, non- 
institutional services and nursing home care. 

The issues in this matter are whether the 
methods and standards in the amendment 
violate sections 1902(a)(13)(A) and 
1902(a)(30) of the Social Security Act and the 
implementing regulations at 42 CFR Part 447, 
Subparts B, C and D which require that 
payments for services be consistent with 


for discovery in accordance with 42 CFR 
430.86. 

I am scheduling a hearing on your request 
to be held on February 22, 1989, at 10:00 a.m. 
in the 10th Floor Room, Federal 
Office Building, 1961 Stout Street, Room 574, 
Denver Colorado 80294. If this date is not 
acceptable, we would be glad to set another 
date that is mutually agreeable to the parties. 
The hearing will be governed by the 
procedures prescribed in 42 CFR Part 430. 

I am designating Mr. Stanley Katz as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk can be reached 
at (301) 966-4471. 

Sincerely, 

William L. Roper, M.D. 
Administrator 
(Section 1116 of the Social Security Act (42 
U.S.C. 1316); 42 CFR 430.18) 
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program) 

Dated: December 30, 1988. 
William L. Roper, 
Administrator, Health Care Financing 
Administration. 
[FR Doc. 89-251 Filed 1-5-89; 8:45 am] 
BILLING CODE 4120-03-M 


Health Resources and Services 
Administration 


Program Announcement, Special 
Consideration and Funding Priorities 
for Advanced Nurse Education Grants 


The Health Resources and Services 
Administration announces that 
applications for Advanced Nurse 
Education Grants will be accepted in 
Fiscal Year 1989, and invites comments 


on the proposed funding priorities set 
forth below: 

Section 821 of the Public Health 
Service Act, as implemented by 42 CFR 
Part 57, Subpart Z, authorizes assistance 
to meet the costs of projects to (a) plan, 
develop and operate, (b) expand, or (c) 
maintain programs which lead to 
masters’ and doctoral degrees and 
which prepare nurses to serve as nurse 
educators, administrators, or 
researchers or to serve in clinical nurse 

ialties determined by the Secretary 
of Health Human Services to require 
advanced education. 

Eligible applicants are public and 
nonprofit private collegiate schools of 
nursing. 

Approximately $4.8 million is being 
made available for competing awards 
for Fiscal Year 1989. It is estimated that 
approximately 27 competing projects 
averaging $182,172 will be supported. 
Review Criteri 


The review of applications will take 
into consideration the following criteria: 

(1) The need for the proposed project 
including, with respect to projects to 
provide education in professional 
nursing specialties determined by the 
Secretary to require advanced 
education; 

(a) The current or anticipated need for 
professional nurses educated in the 
specialty; and 

(b) The relative number of programs 
offering advanced education in the 
specialty; 

(2) The need for nurses in the 
specialty in which education is to be 
provided in the State in which the 
education is located, as compared with 
the need for these nurses in other States; 

(3) The degree to which the applicant 
proposes to recruit students from States 
in need of nurses in the specialty in 
which the education is to be provided 
and to promote their return to these 
States following educaiton; 

(4) The degree to which the applicant 
proposes to encourage graduates to 
practice in States in need of nurses in 
the specialty in which education is to be 
provided; 

(5) The potential effectiveness of the 
proposed project in carrying out the 
educational purposes of section 821 of 
the Act and 42 CFR 57.2506; 

(6) The capability of the applicant to 
carry out the proposed project; 

(7) The soundness of the fiscal plan 
for assuring effective utilization of grant 
funds; 

(8) The potential of the project to 
continue on a self-sustaining basis after 
the period of grant support; and 


(9) The degree to which the applicant 
proposes to attract, retain and graduate 
minority and financially needy students. 

In addittion, the following 
mechanisms as defined below may be 
applied in determining the funding of 
approved applications: 

1. Funding preferences—funding of a 
specific category or group of approved 
applications ahead of other categories or 
groups of applications, such as 
competing continuations ahead of new 
projects. 

2. Funding priorities—favorable 
adjustment of review scores when 
applications meet specified objective 
criteria. 

3. Special considerations— 
enhancement of priority scores by merit 
reviewers based on the extent to which 
applicants address special areas of 
concern. 

For this program, the following 
Departmental special consideration and 
statutory funding priority will be applied 
and the following Departmental funding 
priorities are proposed: 

Special Considerati 

Special consideration will be given to: 
applicant institutions that indicate a 
clear financial need, and plan to sustain 
programs beyond the period during 
which Federal assistance is available. 
This special consideration was 
established and implemented in Fiscal 
Year 1988 and the Department is 
extending this special consideration for 
Fiscal Year 1989. 

Funding Priority 
Seciton 621(a) of the statute requires 


that the Secretary give priority to 
geriatric and gerontological nursing. 
Proposed Funding Priorities for FY 1989 

In addition, it is proposed to give a 
funding priority to the following: 

(1) Applicant institutions that have 
either a 3-year average enrollment of 
minority students in graduate nursing 
education in excess of the national 
average or demonstrate an increase in 
minority enrollment in the graduate 

program which exceeds the program's 
prior 3-year average. This proposed 
priority was implemented as a special 
consideration in Fiscal Year 1988; and 

(2) Applications which develop, 
expand or implement courses 
concerning ambulatory, home health 
care and/or inpatient case management 
of those with HIV infection-related 
diseases. Health professionals are 
increasingly required to provide a wide 
range of services to HIV-infected 
persons. However, widespread 
organized formal curricula offerings for 





these trainees are not in place. The 
proposed priority is designed to 
encourage new offerings. 

Interested persons are invited to 
comment on the proposed funding 
priorities. Normally, the comment period 
would be 60 days. However, due to the 
need to implement any changes for the 
Fiscal Year 1989 award cycle, this 
comment period has been reduced to 30 
days. All comments received on or 
before February 6, 1989, will be 
considered before the final funding 
priorities are established. No funds will 
be allocated or final selections made 
until a final notice is published stating 
whether the funding priorities will be 
applied. 

Written comments should be 
addressed to: Director, Division of 
Nursing, Bureau of Health Professions, 
Health Resources and Services 
Administration, Parklawn Building, 
Room 5C-26, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and 
copying at the Division of Nursing, 
Bureau of Health Professions, at the 
above address, weekdays (Federal 
holidays excepted) between the hours of 
8:30 a.m. and 5:00 p.m. 

Requests for grant application 
materials and questions regarding grants 
policy should be directed to: Grants 
Management Officer (D-23), Bureau of 
Health Professions, Health Resources 
and Services Administration, 5600 
Fishers Lane, Room 8C-22, Rockville, 
Maryland 20857, Telephone (301) 443- 
6915. 

Application materials should also be 
mailed to the Grants Management 
Officer at the above address. 

Should additional progammatic 
information be required, please contact: 
Division of Nursing, Bureau of Health 
Professions, Health Resources and 
Services Administration, 5600 Fishers 
Lane, Room 5C-14, Rockville, Maryland 
20857, Telephone (301) 443-6333. 

The standard application form PHS 
6025-1, HRSA Competing Training Grant 
Application, General Instructions and 
supplement for this program have been 
approved by the office of Management 
and Budget under the Paperwork 
Reduction Act. The OMB Clearance 
number is 0915-0060. 

Multiple review cycles are held 
annually. The application deadline 
dates during Fiscal Year 1989 are March 
1 and July 1. 

Applications shall be considered as 
meeting the deadline if they are either: 

1. Received on or before the deadline 
date, or 

2. Postmarked on or before the 
deadline and received in time for 


submission to the independent review 
group. A legibly dated receipt from a 
commercial carrier or the U.S. Postal 
Service will be accepted in lieu of a 
postmark. Private metered postmarks 
shall not be acceptable as proof of 
timely mailing. 

Any application not meeting a 
particular deadline will be reviewed 
with applications meeting the 
subsequent deadline. 

This program is listed at 13.299 in the 
Catalog of Federal Domestic Assistance. 
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 

, (as implemented through 45 
CFR Part 100). 
Dated: December 6, 1988. 
John H. Kelso, 
Acting Administrator. 
[FR Doc. 89-246 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-15-M 


Program Announcement, Special 
Considerations and Funding Priority 
for Grants for Nurse Practitioner and 
Nurse Midwifery Programs 


The Health Resources and Services 
Administration announces that 
applications for Fiscal Year 1989, Grants 
for Nurse Practitioner and Nurse 
Midwifery Programs are being accepted 
under the authority of section 822(a) of 
the Public Health Service Act, as 
amended and invites comments on the 
proposed funding priority set forth 
below. 

Section 822(a) of the Public Health 
Service Act, as implemented by 42 CFR 
Part 57, Subpart Y, authorizes assistance 
to meet the costs of projects to (a) plan, 
develop and operate, (b) expand, or (c) 
maintain programs for the education of 
nurse practitioners and/or nurse 
midwives. 

Eligible applicants.aré public or 
nonprofit private schools of nursing and 
public health, public or nonprofit 
hospitals, and other public or nonprofit 
private entities. Also eligible are public 
or nonprofit private schools of medicine 
which received grants or contracts 
under section 822(a) prior to October 1, 
1985. 

Approximately $4.4 million is being 
made available for new awards for 
Fiscal Year 1989. It is estimated that 
approximately 23 competing projects 
averaging $185,000 will be supported. 
Review Criteria 

The review of applications will take 
into consideration the following criteria: 

1. The degree to which the project 
plan adequately provides for meeting 
the requirements set forth in Section 
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57.2405 of the program regulations and 
the Appendix; 

2. The potential effectiveness of the 
proposed project in carrying out the 
education purposes of section 822 of the 
Act; 

3. The capability of the applicant to 
carry out the proposed project; 

4. The soundness of the fiscal plan for 
assuring effective utilization of grant 
funds; and 

5. The potential of the project to 
continue on a self-sustaining basis after 
the project period. 

In addition, the following mechanisms 
as defined below may be applied in 
determining the funding of approved 
applications: 

1. Funding preferences—funding of a 
specific category or group of approved 
applications ahead of other categories or 
groups of applications, such as 
competing continuations ahead of new 
projects. 

2. Funding priorities—favorable 
adjustment of review scores when 
applications meet specified objective 
criteria. 

3. Special considerations— 
enhancement of priority scores by merit 
reviewers based on the extent to which 
applicants address special areas of 
concern. 

For Fiscal Year 1989, the following 
statutory and Departmental special 
considerations will be applied and the 
following funding priority is proposed. 


Special Considerations 


In accordance with the statute, 
Section 822, the Secretary will give 
special consideration to applications for 
grants for programs for the education of 
nurse practitioners and nurse midwives 
who will practice in health manpower 
shortage areas (designated under 
section 332 of the PHS Act) and for 
programs for the education of nurse 
practitioners which emphasize 
education with respect to the special 
problems of geriatric patients 
(particularly problems in the delivery of 
preventive care, acute care and long 
term care—including home health care 
and institutional care to such patients) 
and education to meet the particular 
needs of nursing home patients and 
patients confined to their homes. 

Special consideration will also be 
given to applicants that indicate a clear 
financial need, and plan to sustain 
programs beyond the period during 
which Federal assistance is available. 
This special consideration was 
implemented in Fiscal Year 1988 and the 
Department is extending this special 
consideration for Fiscal Year 1989. 
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Proposed Funding Priority 
For Fiscal Year 1989 it is proposed to 


give a funding priority to applicant 
institutions which demonstrate an 


prior 3-year average. This funding 
. priority was implemented as a special 
consideration in Fiscal Year 1988. 

Interested persons are invited to 
comment on the proposed funding 
priority. Normally, the comment period 
would be 60 days. However, due to the 
need to implement any changes for the 
Fiscal Year 1989 award cycle, this 
comment period has been reduced to 30 
days. All comments received on or 
before February 6, 1989, wili be 
considered before the final 
priority is established. No funds will be 
allocated or final selections made until a 
final notice is published stating whether 
the final funding priority will be applied. 

Written comments should be 
addressed to: Director, Division of 
Nursing, Bureau of Health Professions, 
Health Resources and Services 
Administration, Parklawn Building, 
Room 5C-26, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and 
copying at the Division of Nursing, 
Bureau of Health Professions, at the 
above address, weekdays (Federal 
holidays excepted) between the hours of 
8:30 a.m. and 5:00 p.m. 

Requests for grant application 
materials, questions regarding grants 
policy and completed application 
materials should be directed to: Grants 
Management Officer (D-24), Bureau of 
Health Professions, Health Resources 


Maryland 20857, Telephone (301) 443- 
6960. 


Should additional programmatic 
information be required, please contact: 
Division of Nursing, Bureau of Health 
Professions, Health Resources and 
Services Administration, 5600 Fishers 
Lane, Room 5C-26, Rockville, Maryland 
20857, Telephone (301) 443-6333. 

The standard application form PHS 
6025-1, HRSA Competing Training Grant 
Application, General Instructions and 
supplement for this program have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act. The OMB clearance 
number is 0915-0060. 

Multiple review cycles are held 
annually. The application deadline 
dates during FY 1989 are March 1 and 
July 1. 

Applications shall be considered as 


meeting the deadline if they are either: 

1. Received on or before the deadline 
date, or 

2. Postmarked on or before the 
deadline and received in time for 
submission to the independent review 
group. A ly dated receipt from a 
commercial carrier or the U.S. Postal 
Service will be accepted in lieu of a 
postmark. Private metered postmarks 
shall not be acceptable as proof of 
tim: ely sts 

Any applications not meeting a 
particular deadline will be reviewed 
with applications meeting the 
subsequent deadline. 

This program is listed at 13.298 in the 
Catalog of Federal Domestic Assistance. 
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, (as implemented through 45 
CFR Part 100). 

Dated: December 6, 1988. 

John H. Kelso, 

Acting Administrator. 

[FR Doc. 89-247 Filed 1-5-89; 8:45 am] 
BILLING CODE 4160-15-48 


National Institutes of Health 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Biometry and Epidemiology Contract 
Review Committee, National Cancer 
Institute, National Institutes of Health, 
January 25, 1989, at the National 
Institutes of Health, Building 31C, 
Conference Room 10, Bethesda, 
Maryland 20892. 

This meeting will be open to the 
public on January 25, 1989, from 9 a.m. to 
10 a.m. to discuss administrative 
matters. Attendance by the public will 
be limited to space available. 

In accordance with the provisions set 
forth in sections 552b{c)(4) and 
552b(c)(6), Title 5, U.S.C. and section 
10(d) of Pub. L. 92-463, the meeting will 
be closed to the public January 25 from 
10 a.m. to adjournment for the review, 
discussion and evaluation of individual 
contzact proposals. The proposals and 
the discussions could reveal confidential 
trade secrets of commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Winifred Lumsden, Committee 
Management Officer, National Cancer 


Institute, Building 31, Room 10A06, 
National Institutes of Health, Bethesda, 
Maryland 20892 (301/496-5708) will 
provide a summary of the meeting and a 
roster of committee members upon 
request. 

Dr. Harvey P. Stein, Executive 
Secretary, Biometry and Epidemiology 
Contract Review Committee, National 
Cancer Institute, Westwood i 
Room 804, National Institutes of Health, 
Bethesda, Maryland 20892 (301/496- 
7030) will furnish substantive program 
information. 


Dated: December 19, 1988. 


Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 89-209 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-48 


National Heart, Lung, and Blood 
institute; Blood Diseases and 
Resources Advisory Committee; 
Meeting 


Pursuant to Pub. L. 92-463, notice is 


Advisory 
Committee, National Heart, Lung, and 
Blood Institute, February 27-28, 1989, 
National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20892. The Committee will meet in 
Building 31, Conference Room 6, C 
Wing. 

The entire meeting will be open to the 
public from 9 a.m. to recess February 27, 
1989, and 9 a.m. to adjournment 
February 28, 1989, to discuss the status 
of the Blood Diseases and Resources 
program needs and ities. 
Attendance by the public will be limited 
to space available. 

Ms. Terry Bellicha, Chief, 
Communications and Public Information 
Branch, National Heart, Lung, and Blood 
Institute, Building 31, Room 4A21, 
National Institutes of Health, Bethesda, 
Maryland 20892, telephone number (301) 
496-4236, will provide a summary of the 
meeting and a roster of the Committee 
members. 

Dr. Fann Harding, Assistant to the 
Director, Division of Blood Diseases and 
Resources. National Heart, Lung, and 
Blood Institute, Federal Building, Room 
5A-08, National Institutes of Health, 
Bethesda, Maryland 20892, telephone 
number (301) 496-1817, will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.839, Blood Diseases and 
Resources Research, National Institutes of 
Health) 





Dated: December 27, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-213 Filed 1-5-89; 8:45 am] 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Heart, Lung, and Blood 
Advisory Council, National Heart, Lung, 
and Blood Institute, February 9-10, 1989, 
National Institutes of Health, 9000 
Rockville Pike, Building 31, Conference 
Room 10, Bethesda, Maryland 20892. In 
addition, the Research Subcommittee 
and the Training Subcommittee of the 
above Council will meet on February 8; 
the Research Subcommittee at 1 p.m. in 
Building 31, Conference Room 9 and the 
Training Subcommittee at 8 p.m. in 
Building 31, Conference Room 9. 

The Council meeting will be open to 
the public on February 9 from 9 a.m. to 
approximately 3:30 p.m. for discussion of 
program policies and issues. Attendance 
by the public is limited to space 
available. 

In accordance with the provisions set 
forth in secs. 552b{c)(4) and 552b{c)(6), 
Title 5, U.S.C., sec. 10{(d) of Pub. L. 92- 
463, the Council meeting will be closed 
to the public from approximately 3:30 
p.m. on February 9 to adjournment on 
February 10 for the review, discussion 
and evaluation of individual grant 
applications. The meetings of the 
Research Subcommittee and the 
Training Subcommittee of the above 
Council on February 9, will be closed 
from 1 p.m. and 8 p.m., respectively, to 
adjournment for the review, discussion, 
and evaluation of individual grant 
applications. 

These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
application, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Terry Bellicha, Chief, 
Communications and Public Information 
Branch, National Heart, Lung, and Blood 
Institute, Building 31, Room 4A21, 
National Institutes of Health, Bethesda, 
Maryland 20892, (301) 496-4236, will 
provide a summary of the meeting and a 
roster of the Council members. 


Ms. Arlene Zimmerman, Executive 
Secretary, National Heart, Lung, and 
Blood Advisory Council, Westwood 
Building, Room 7A-15, National 
Institutes of Health, Bethesda, Maryland 
20892, (301) 496-7548, will furnish 
substantive program information. 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.837, Heart and Vascular 
Diseases Research; 13.838, Lung Diseases 
Research; and 13.839, Blood Diseases and 
Resources Research, National Institutes of 
Health) 

Dated: December 19, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-215 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Institute; Pulmonary Diseases 
Advisory Committee; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Pulmonary Diseases Advisory 
Committee, National Heart, Lung, and 
Blood Institute, February 23-24, 1989, at 
the National Institutes of Health, 
Building 31, A Wing, Conference Room 
4, 9000 Rockville Pike, Bethesda, 
Maryland 20892. 

The entire meeting, from 8:30 a.m. on 
February 23, to adjournment on 
February 24, will be open to the public. 
The Committee will discuss the current 
status of the Division of Lung Diseases’ 
programs and Committee plans for fiscal 
year 1990. Attendance by the public will 
be limited to the space available. 

Terry Bellicha, Chief, Communications 
and Public Information Branch, National 
Heart, Lung, and Blood Institute, 
Building 31, Room 4A-21, National 
Institutes of Health, Bethesda, Maryland 
20892, (301) 496-4236, will provide a 
summary of the meeting and a roster of 
the Committee members. 

Dr. Suzanne S. Hurd, Executive 
Secretary of the Committee, Westwood 
Building, Room 6A16, National Institutes 
of Health, Bethesda, Maryland 20892, 
(301) 496-7208, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 


Program No. 13.838, Lung Diseases Research, 
National Institutes of Health) 


Dated: December 27, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-214 Filed 1-5-88; 8:45 am] 
BILLING CODE 4140-01-M 
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National institute on Aging; National 
Advisory Council on Aging; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Council on Aging, 
National Institute on Aging, (NIA), on 
February 2, 1989, in Building 31, 
Conference Room 6, National Institutes 
of Health, Bethesda, Maryland. This 
meeting will be open to the public on 
Thursday, February 2, from 8:00 a.m. 
until 2:00 p.m. for a status report by the 
Director, National Institute on Aging, a 
report on the Biomedical Research and 
Clinical Medicine Program, a report on 
the Epidemiology, Demography, and 
Biometry Program, a report on the 
Advisory Committee to the Director, 
NIH, meeting and for discussions of 
program policies and issues, recent 
legislation, and other items of interest. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in secs. 552b{c)(4) and 552b(c)(6), 
Title 5, U.S.C. and sec. 10(d) of Pub. L. 
92-463, the meeting of the Council will 
be closed to the public on February 2 
from 2:00 p.m. to adjournment for the 
review, discussion, and evaluation of 
individual grant applications. 

These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. June McCann, Council Secretary 
for the National Institute on Aging, 
National Institutes of Health, Building 
31, Room 5C02, Bethesda, Maryland 
20892, (301/496-9322), will provide a 
summary of the meeting and a roster of 
committee members upon request. 
(Catalog of Federal Domestic Assistance 

No. 13.866, Aging Research, National 
Institutes of Health) 
Dated: December 19, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-216 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-m 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
National Advisory Dental Research 
Council, National Institute of Dental 
Research, to be held January 23-24, 1989, 
Conference Room 10, Building 31, 
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Nationa! Institutes of Health, Bethesda, 
Maryland. This meeting will be open to 
the public from 9 a.m. to recess on 
January 23 for general discussion and 
program presentations. Attendance by 
the public will be limited to space 
available. 

In accordance with the provisions set 
forth in sections 552b{c)(4) and 
552b(c)(6), Title 5, U.S.C. and section 
10{d) of Pub. L. 92-463, the meeting of 
the Council will be closed to the public 
on January 24 from 9 a.m. to 
adjournment for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Dr. Preston A. Littleton, Executive 
Secretary, National Advisory Dental 
Research Council, and Deputy Director, 
National Institute of Dental Research, 
National Institutes of Health, Building 
31, Room 2039, Bethesda, Maryland 
20892, (telephone 301-496-9469) will 
furnish a roster of committee members, 
a summary of the meeting, and other 
information pertaining to the meeting. 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.121—Diseases of the Teeth 
and Support Tissues; Caries and Restorative 
Materials; Periodontal and Soft Tissue 
Diseases; 13.122—Disorders of Structure, 
Function, and Behavior: Craniofacial 
Anomalies, Pain Control, and Behavioral 
Studies; 13.845—Dental Research Institute; 
National Institutes of Health.) 

Dated: December 19, 1988. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 89-210 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-M 


National institute of Environmental 
Health Sciences; Meeting of the 
National Advisory Environmental 
Health Sciences Council 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Environmental 
Health Sciences Council, January 26-27, 
1989, at the National Institute of 
Environmental Health Sciences, Building 
101 Conference Room, South Campus, 
Research Triangle Park, North Carolina. 

This meeting will be open to the 
public on January 26 from 9 a.m. to 
approximately 12 noon for the report of 
the Director, NIEHS, and for discussion 
of the NIEHS budget, program policies 
and issues, recent legislation, and other 


items of interest. Attendance by the 
public will be limited to space available. 

In accordance with the provisions set 
forth in sections 552b{c)(4) and 
552b(c)(6), Title 5, U.S.C. and section 
10{d) of Pub. L. 92-463, the meeting will 
be closed to the public January 26, from 
approximately 1 p.m. to adjournment on 
January 27, for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Winona Herrell, Committee 
Management Officer, NIEHS, Bldg. 31, 
Rm. 2B55, NIH, Bethesda, Md. 20892, 
(301) 496-3511, will provide summaries 
of the meeting and rosters of council 
members. 

Dr. Anne Sassaman, Director, Division 
of Extramural Research and Training, 
NIEHS, P.O, Box 12233, Research 
Triangle Park, North Carolina 27709, 
(919) 541-7723, FTS 629-7723, will 
furnish substantive program 
information. 


(Catalog of Federal Domestic Assistance 
Program Nos 13.112, Characterization of 
Environmental Health Hazards; 13.113, 
Biological Response to Environmental Health 
Hazards; 13.114, Applied Toxicological 
Research and Testing; 13.115, Biometry and 
Risk Estimation; 13.894, Resource and 
Manpower Development, National Institutes 
of Health) 

Dated: December 19, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-211 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-M 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory General Medical 
Sciences Council, National Institute of 
General Medical Sciences, National 
Institutes of Health, on January 26 and 
27, 1989, Building 31, Conference Room 
10, Bethesda, Maryland. 

This meeting will be open to the 
public on January 26, from 8:30 a.m. to 
11:30 a.m. for opening remarks; report of 
the Director, NIGMS; and other business 
of the Council. Attendance by the public 
will be limited to space available. 

In accordance with the provisions set 
forth in sections 552b(c)(4) and 


552b({c)(6), Title 5, U.S.C. and section 
10(d) of Pub. L. 92-463, the meeting will 
be closed to the public on January 26 
from 11:30 a.m. to 6:00 p.m., and on 
January 27 from 8:30 a.m. until 
adjournment, for the review, discussion, 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Ann Dieffenbach, Public 
Information Officer, National Institute of 
General Medical Sciences, National 
Institutes of Health, Building 31, Room 
4A52, Bethesda, Maryland 20892, 
Telephone: 301, 496-7301 will provide a 
summary of the meeting, roster of 
council members. Dr. David Wolff, 
Acting Executive Secretary, NAGMS 
Council, National Institutes of Health, 
Westwood Building, Room 953, 
Bethesda, Maryland 20892, Telephone: 
301, 496-7061 will provide substantive 
program information upon request. 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.821, Biophysics and 
Physiological Sciences; 13-859, 
Pharmacological Sciences; 13-862, Genetics 
Research; 13-863, Cellular and Molecular 
Basis of Disease Research; and 13-880, 
Minority Access to Research Careers 
[MARC)}). 

Dated: December 19, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-212 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01- 


National Library of Medicine; Board of 
Regents and Subcommittees; 
Meetings 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Board 
of Regents of the National Library of 
Medicine on January 26-27, 1989, in the 
Board Room of the National Library of 
Medicine, 8600 Rockville, Pike, 
Bethesda, Maryland. The 
Subcommittees will meet on January 25 
as follows: 

The Extramural Programs 
Subcommittee, 5th-floor Conference 
Room, from 1 to 3 p.m., and the Planning 
Subcommittee, Conference Room A, 
Mezzanine, National Library of 
Medicine, from 3 to 4 p.m. 

The meeting of the Board will be open 
to the public from 9 a.m. to 
approximately 5 p.m. on January 26 and 
from 9 to approximately 10:45 a.m. on 





January 27 for administrative reports 
and program discussions. The entire 
meeting of the Planning Subcommittee 
will be open to the public. Attendance 
by the public will be limited to space 
available. 

In accordance with provisions set 
forth in secs. 552b{c){4).  Eszbi che) Title 
5, U.S.C. and sec. 10{d) of Pub. L. 92-463, 
the entire meeting of the Extramural 
Programs Subcommittee on January 25 
eee ern and the 
regular Board meeting on January 27 will 
be closed from approximately 10:45 a.m. 
to adjournment for the review, 
discussion, and evaluation of individual 
grant applications. These applications 
and the discussion could reveal 
confidential trade secrets or commercial 
property. such as patentable 

and personal information 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal pri k 

Mr. Robert B. Mehnert, Office 
of Inquiries and Publications 
Management, National Library of 


and other information pertaining to the - 

meeting. 

(Catalog of Federal Domestic Assistance 

Program No. 13.879—Medical Library 

Assistance, National Institutes of Health) 
Dated: December 19, 1988. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

[FR Doc. 89-218 Filed 1-5-89; 8:45 am] 

BILLING CODE 4140-01-% 


National Library of Medicine; 
Literature Selection Technical Review 
Committee; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
Literature Selection Technical Review 
Committee, National Library of 
Medicine, on February 2-3, 1989, 

day at 9:00 a.m. in the 


The 
open to the public from 9:00 a.m. to 12:00 
noon for the discussion of 


administrative reports and program 
developments. Attendance by ‘he public 
eee enpeeaenes 

In accordance with set 
Se nae 
U.S.C., Pub. L. 92-463, the meeting will 
be closed.on February 2 from - 

approximately 12:00 noon to 5:00 p.m. 

and on February 3 from 9:00 a.m. to 


adjournment for the review and 
discussion of individual journals as 
potential titles to be indexed by the 
National Library of Medicine. The 
presence of individuals associated with 
these publications could hinder fair and 
open discussion and evaluation of 
individual journals by the Committee 
members. 

Mrs. Lois Ann Colaianni, Executive 
Secretary of the Committee, and 
Associate Director, Library Operations, 
National of Medicine, 8600 
Rockville Pike, Bethesda, Maryland 
20894, telephone number: 301-496-6921, 
will provide a summary of the meeting, 
rosters of the committee members, and 
other information pertaining to the 
meeting. 

Dated: December 19, 1988. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc 88-217 Filed 1-5-89; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of indian Affairs 


maintenance charges. 

SUMMARY: The annual operation and 
maintenance charges for the following 
Billings Area Irrigation Projects are: 


Blackfeet Irrigation Project, Black- 
feet Agency 

Fort Belknap Irrigation- Project, Fort 

Belknap Agency: 

Trust Lands .......... $6.25 

P00 LARD Reiter eiienninn SILED 

Fort Peck Irrigation Project, Fort 
Agency 


Peck $13.30 


st eeeeereneeesoceewceseesenecsaesoweceeoes 


The projects annual operation and 
maintenance charges are based on the 
estimated normal operating cost of the 
project for one Fiscal Year. These 
operation and maintenance charges will 


- remain in effect until the Billings Area 


Director has replaced these rates with 
another announcement in the Federal 


Register. 
The. due date for all operation and 
maintenance charges will be May 1 of 


.. each calendar year. 


Interest or pendlty fees will be 
assessed on all (Trust, and Fee assessed 
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- Jands) delinquent operation and 


maintenance charges as prescribed in 
the 42 Bureau of Indian Affairs Manual 
and the Code of Federal Regulations, 
Chapter 4, Part 102. Government 
agencies, such as Federal, State and 
Tribal Governments are exempted from 
interest and/or penalty fees. 

This notice will be published and 
posted at the following locations: 


U.S. Post Offices 


Browning, Mt. 59417 
Cut Bank, Mt, 59427 
Valier, Mt. 59486 
Harlem, Mt. 59526 
Poplar, Mt. 59255 
Wolf Point, Mt. 59201 


Bureau of Indian Affairs 


Blackfeet Agency, Browning, Mt. 
59417 

Crow Agency, Crow Agency, Mt. 
59022 


Newspapers 


Glacier Reporter, Browning, Mt. 59417 
Harlem News, Harlem, Mt. 59526 
Wolf Point Herald, Woif Point, Mt. 
59201 
Bureau of Indian Affairs 
Fort Belknap Agency, Harlem, Mt. 
58526 

Fort Peck Agency, Poplar, Mt. 59255 

Comments: All comments concerning 
the operating and maintenance charges 
for the above mentioned irrigation 
projects must be in writing and 
addressed to their respective 
Superintendent of the irrigation project 
in question before the close of business 
on February 10, 1989. 

Appeal Process: Chapter 25, Part 2 of 
the Code of Federal Regulations outlines 
the appeal process for this 
administrative action. Appeals must be 
received by the Billings Area Director 
before the close of business on February 
10, 1989. 

SUPPLEMENTARY INFORMATION: This 
notice is issued pursuant to the Code of 
Federal Regulations, Chapter 25, Part 
171 under the authority delegated to the 
Area Director, by the Assistant 
Secretary for Indian Affairs and the — 
Deputy Assistant Secretary of the 
Interior (De; -Manua] Chapter 
3, Part 230,-(3.1 & 3.2)). 

Norris M. Cole, 

Acting Billings Area Director. 

[FR Doc. 89-262 Filed 1~5-89; 8:45 am] 
BILLING CODE 4310-02-41 
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AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Public notice. 

PURPOSE: Increase to the operation and 
maintenance charges at the Crow 
Irrigation Project. 


summary: With the exception of Two 
Leggin Water Users Association - 
Operation and Maintenance (O&M); 
Two Leggin Drainage Association O&M; 
and Bozeman Trail Ditch O&M, this 
notice sets forth that the Crow Irrigation 
Project is increasing the annual O&M 
charges from $10.50 to $10.60 per 
assessable acre beginning CALENDAR 
YEAR 1989. 

All irrigation units within the Little 
Big Horn Drainage System [Reno, Lodge 
Grass #1, Lodge Grass #2, Upper Little 
Horn & Forty Mile] will be assessed the 
annual operation and maintenance 
charges plus an additional 30 cents for 
Willow Creek Reservoir storage fees. 

Annual Operation and Maintenance 


charges for: 


Two Leggins Water Users Asso- 

Ciation O&M.........ccccecsccsseeeereeeeeee $5.50/acre 
Bozeman Trail Ditch O&M........ ". $2.20/acre 
Public Meetings: On March 29, 1988, 
and April 4, 1988, public meetings were 

held with the Big Horn, Lower Little 
Horn and Upper Little Horn Irrigation 
Districts to discuss the operation and 
maintenence rate increase. 

The projects annual operation and 
maintenance charges are based on the 
estimated normal operating cost of the 
project for one Fiscal Year. These 
operation and maintenance charges will 
remain in effect until the Billings Area 
Director has replaced these rates with 
another announcement in the Federal 


The due date for all operation and 
maintenance charges will be May 1 of 
each calendar year. 

Interest and/or penalty fees will be 
assessed on all (Trust, and Fee 
assessable lands) delinquent operation 
and maintenance charges as prescribed 


in the 42 Bureau of Indian Affairs 
Manual and the Code of Federal 
Regulations, Chapter 4, Part 102. 
Government agencies, such as Federal, 
State and Tribal Governments are 
— from interest and/or penalty 

ees. 

This notice will be published and 

pone at the following locations: 


U.S. Post Offices 


Crow Agency, Mt. 59002, Hardin, Mt. 
59034, Lodge Grass, Mt. 59050 


Newspapers 
Hardin Herald, Hardin, Mt. 59034 
U.S. Post Offices 


St. Xavier, Mt. 59057 
Fort Smith, Mt. 59035 
Wyola, Mt. 59089 
Pryor, Mt. 59066 


Bureau of Indian Affairs 


Crow Agency, Crow Agency, Montana 

Comments: All comments 
this increase must be in writing and 
received by the Superintendent of the 
Crow Agency, Crow Agency, Montana 
59022 before the close of business on 
February 10, 1989. 

Appeal Process: Chapter 25, Part 2 of 
the Code of Federal Regulations outlines 
the appeal process for this 
administrative action. Appeals must be 
received by Area Director 
before the close of business of February 
10, 1989. 

SUPPLEMENTARY INFORMATION: This 
notice is issued pursuant to the Code of 
Federal Regulations, Chapter 25, Part 
171 under the authority delegated to the 
Area Director, by the Assistant 
Secretary for Indian Affairs and the 
Deputy Assistant Secretary of the 
Interior (Departmental Manual Chapter 
3, Part 230 (3.1 & 3.2)). 

Norris M. Cole, 

Acting Billings Area Director. 

{FR Doc. 89-261 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-02-m 


Final Notice of and 
Maintenance Rates; Flathead indian 
irrigation Project, MT 

AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Final notice of operation and 
maintenance rates. 


SUMMARY: The purpose of this notice is 


to change the assessment rates for 
operating and maintaining the Flathead 
Indian Irrigation Project. The 
assessment rates are based on a 
prepared estimate of the cost of normal 
operations and maintenance of the 
irrigation project. Normal operations 
and maintenance is defined as the 
average per acre cost of all activities 
involved in delivering irrigation water, 
including maintaining pumps and other 
facilities. 

EFFECTIVE DATE: This public notice will 
become effective January 6, 1989, and 
remain in effect until changed by further 
notice. 
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FOR FURTHER INFORMATION CONTACT: 
Portland Area Director, Portland Area 
Office, Bureau of Indian Affairs, Post 
Office Box 3785, Portland, Oregon 97208, 
telephone FTS 429-6702; commercial 
(503) 231-6702, 

Authority: The authority to issue this 
document is vested in the Secretary of the 
Interior by 5 U.S.C. 301 and the Act of August 
14, 1914 (38 Stat. 583, 25 U.S.C. 385). 

This notice is issued by authority 
delegated to the Assistant Secretary for 
Indian Affairs by the Secretary of the 
Interior in 209 DM 8 and redelegated by 
the Assistant Secretary for Indian 
Affairs to the Area Director in 10 BIAM 
3 and pursuant to § 171.1(e) of Part 171, 
Subchapter H, Chapter I, Title 25 of the 
Code of Federal Regulations, which 
provides for the area Director to fix and 
announce the rates for operation and 
maintenance assessments and related 
information on the Flathead Indian 
Irrigation Project for calendar year 1989 
and subsequent years. 

SUPPLEMENTARY INFORMATION: On 
October 5, 1988, the Bureau published 
notice of proposed operation and 
maintenance rates for 1989. 53 FR 39153. 
The notice provided opportunity to 
comment before a final rate is 
published. Instead of filing comments on 
the proposed rates the Flathead Joint 
Board of Control (JBC) filed a “notice of 
appeal” dated November 3, 1989, from 
the proposed rate under 25 CFR Part 2. 
By letter dated November 23, 1988, the 
Bureau notified the JBC that the 
arguments and objections set forth in 
the JBC’s “appeal” would be considered 
as comments for the purpose of 
determining a final rate. No other 
comments were received. 

The proposed operation and 
maintenance of 1988 were 
published in the Federal Register on 
June 11, 1987. As a result of comments 
from the Flathead Joint Board of Control 
objecting to the proposed rate of $14.07 
per/acre, the rates were reviewed by a 
special review committee appointed by 
the Area Director. The rate of $13.60 
recommended by the Review Committee 
was established by the Area Director on 
July 27, 1987, but never published as a 
final notice in the Federal Register. The 
$13.60 rate was appealed by the JBC to 
the Assistant Secretary for Indian 
Affairs. The matter has been referred to 
the Interior Board of Indian Appeals, 
and at the present time no decision has 
been rendered. 

The JBC raised four issues in its 
comments on the proposed 1989 
operation and maintenance assessment. 
These comments were considered in 
arriving at the final rate. 





First, the JBC argued that the 
operation and maintenance rate should 
be set at $13.89. The Board stated that 
under Montana state law it is required 
to transmit a list of landowners in the 
irrigation districts, along with the 
assesment rate, to the County Treasurer 
no later than the third Monday in 
August. Because the BIA proposed 
assessment was not published until after 
that time, the Board set a recommended 
rate of $13.89 based on its assessment of 
the BIA draft budget proposals. Because 
of the delay in publishing the 
assessment proposal beyond the date at 
which the JBC filed the assessment with 
the County Treasurer, the BIA agrees to 
reduce the final rate to the JBC 


deleted from the Final notice. Instead, 

the notice refers generally to the 

assessment provisions in federal 
tions. 

The JBC also commented that the BIA 
should be “encouraged” to publish 
notice of proposed assessments locally. 
The notice is published pursuant to the 
Department's regulations, 25 CFR 
171.1{e). Annual budgets and proposed 
assessments are also reviewed with the 
JBC, which is organized under state law 
to represent the irrigation districts and 
the irrigators. Therefore, notice and 

to comment on the 1989 rate 


opportunity 
comply with applicable provisions of the - 


extended operation of the Flathead 
River irrigation pumps during the 1988 


 Plathoed Indi Indian Irrigation Project. 
Annual operation and maintenance 
assessments. 

This notice sets forth changes to the 
operation and maintenance charges and 
related information applicable to the 
Flathead Irrigation Project, St. Ignatius, 


Montana. Pursuant to 25 CFR 171.1(e), 
the operation and maintenance charges 
for the lands under the Flathead 
Irrigation Project, Montana, for the 
season of 1989 and subsequent years 
until further notice, and hereby fixed as 
follows: 

Basic Assessment. Lands included in 
an Irrigation District, lands held in trust 
for Indian and non-District lands will be 
assessed operation and maintenance 
charges at $13.89 per acre for the season 
of 1989 and subsequent years. 

Additional Assessment. Due to 
drought conditions and water shortages, 
an additional $.64 per acre will be 
assessed against the Mission Valley 
Divisions (Mission, Post and Pablo) for 
pumping costs of operating the Flathead 
pumps to deliver the .7 acre/feet quota 
set for the 1988 season. 

Payment. The operation and 
maintenance charges on the trust and 
non-District lands become due on April 
1 each year and on the lands within an 
ee District are biannually billed. 

charges on the trust 
= non-District lands become due on 
April 1, 1989 along with the 1989 regular 
operation and maintenance bill. On 
lands within an irrigation District, the 
supplemental charges will be billed 
immediately. 

Interest and Penaity Fees. interest 
and penalty fees will be assessed, where 
required by-law, on all delinquent 
operation and maintenance assessment 
charges as prescribed in the Code of 
Federal Regulations, Title 4, Part 102, 
Federal Claims Collection Standards; 
and 42 BIAM Supplement 3, part 3.8 
Debt Collection Procedures. 

Period Covered. Assessment rates are 
set for the year 1989 and subsequent 
years until further notice. 

Stanley Speaks, 

Portland Area Director. 

{FR Doc. 89-202 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-02-M 


Proposed Operation and Maintenance 
Rates; Wapato Indian Irrigation 
Project, WA 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Proposed operation and 
maintenance rates. 


summary: The purpose of this notice is 
to change the assessment rates for 
operating and maintaining the Wapato 
Indian Irrigation Project. The 
assessment rates are based on a 
prepared estimate of the cost of normal 
operations and maintenance of the 
irrigation project.. Normal operations 
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and maintenance is defined as the 
average per acre cost of all activities 
involved in delivering irrigation water, 
including maintaining pumps and other 
facilities. 


EFFECTIVE DATE: Interested parties may 
submit written comments no later than 
February 6, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Portland Area Director, Portland Area 
Office, Bureau of Indian Affairs, Post 
Office Box 3785, Portland, Oregon 97208, 
telephone FTS 429-6702; commercial 
(503) 231-6702. 


SUPPLEMENTARY INFORMATION: The 


* purpose of this notice is to announce an 


increase in the assessment rates 
commensurate with actual operation 
and maintenance costs on the Wapato 
Irrigation Project. The proposed 
assessment increases for 1989 amount to 
approximately 6% on the Wapato-Satus 
Unit, and the Additional Works unit. 


Wapato Irrigation Project—General 
Administration. The Wapato 

Irrigation Project, which consists of the 

Ahtanum Unit, Toppenish-Simcoe Unit, 


- and Wapato-Satus Unit within the 


Yakima Indian Reservation, 

Washington, is administered by the 
Bureau of Indian Affairs. The Project 
Engineer of the Wapato Irrigation 
Project is the Officer-in-Charge and is 
fully authorized to carry out and enforce 
the regulations, either directly or 
through employees designated by him. 
The general regulations are contained in 
Part 171, Operation and Maintenance, 
Title 25—indians, Cote of Federal 
Regulations (42 FR 30362, June 14, 1977). 

Irrigation Season. Water will be 
available for irrigation purposes from 
April 1 to September 30 each year. 
These dates may be varied as much as 
20 days when weather conditions and 
the necessity for doing maintenance 
work warrants doing so. 

Request for Water Delivery and 
Changes. Requests for water delivery 
and changes will be made at least 24 
hours in advance. Not more than one 
change will be made per day. Changes 
will be made only during the ditchrider’s 
regular tour. Pump shut-down, 
regardless of duration, without the 
required notice will result in the delivery 
being closed and locked. Repeated 
violations of this rule will result in strict 


-enforcement of rotation schedules. 


Water users will change their sprinkler 
lines without shutting off more than one- 
half of their lines at one time. Sudden 
and unexpected changes in ditch flow 
results in operating difficulties and 
waste of water. 
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Time for Payment of Water Charges. 
The assessments fixed by these 
regulations shall eanenes due April 1 of 
each year and are payable on or before 
that date. To all charges assessed 
against lands in patent in fee ownership, 
and those paid by lessees of Indian 
lands direct to the project office, 
remaining unpaid on July 1 following the 
due date shall be considered delinquent. 

No delivery of water will be made 
without payment or without satisfactory 
arrangements being made with the 
Project Engineer. If arrangements are 
made for delivery of water prior to 
a there will be an interest 


arge. 

Interest and Penalty Fees. Interest 
and penalty fees will be assessed, where 
required by-law, on all delinquent 
operation and maintenance assessment 
charges as prescribed in the Code of 
Federal Regulations, Title 4, Part 102, 
Federal Claims Collection Standards; 
and 42 BIAM Supplement 3, part 3.8 
Debt Collection Procedures. 


Charges for Special Services 


Charges will be collected for various 
special services requested by the 
general public, water users and other 
organizations during the Calendar Year 
1984 and subsequent years until further 
notice, as detailed below: 


(1) Requests for Irrigation Accounts 
and Status Reports, Per Report. 
(2) Requests for Verification of 
ak Delinquency Status, Per 


(3) aneae for Splitting of Operation 
and Maintenance Bills (in addition 

to minimum billing fee) Per Bill.......,.$10.00 
(4) Requests for Billing of a 

and Maintenance to Other than 

Owner or Lessee of Record (in 

addition to minimum billing fee), 

Se, 
(5) Requests for Other Special Services 

Similar to the above, when 

appropriate, Per Report. 
(6) Requests for elimination of lands 

from the Project. In the event that 

the elimination is approved, a 

portion of the fee will be used to 

pay the Yakima County Recording 


$15.00 


Ahtanum Unit 
Charges 


(a) The operation and maintenance 
rate on lands of the Ahtanum Irrigation 
Unit for the Calendar Year 1989 and 
subsequent years until further notice, is 
fixed at $7.00 per acre per annum for 
land to which water can be delivered 
from the project works. 

(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 


which operation and maintenance bills 
are prepared. The bill issued for any 
tract will, therefore, be the basic rate 
per acre times the number of acres plus 
$5. A one acre charge shall be levied on 
all tracts of less than one acre. 


Toppenish-Simcoe Unit 
Charges 


(a) The operation and maintenance 
rate for the lands under the Toppenish- 
Simcoe Irrigation Unit for the Calendar 
Year 1989 and subsequent years until 
further notice, is fixed at $7.00 per acre 
per annum for land for which an 
application for water is approved by the 
Project 

(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 
which operation and maintenance bills 
are prepared. The bill issued for any 
tract will, therefore, be the basic rate 
per acre times the number of acres plus 
$5. A one acre charge shall be levied on 
all tracts of less than one acre. 


Wapato-Satus Unit 


Charges 


(a) The basic operation and 
maintenance rates on assessable lands 
under the Wapato-Satus Unit are fixed 
for the Calendar Year 1989 and 
subsequent years until further notice as 
follows: 


(1) Basic rate upon all farm units or 

tracts for each assessable acre 

except Additional Works lands........ $27.50 
(2) Rate per assessable acre for ali 

lands with a storage water rights, 

known as “B” lands, in addition to 

Other Charges Per ACTC.....-..sseerersesersereee$3-00 
(3) Basic rate upon all farm units or 

tracts for each assessable acre of 

Additional Works lands....................- $28.60 


(b) In addition to the foregoing 
charges there shall be collected a billing 
charge of $5 for each tract of land for 
which operation and maintenance bills 
are prepared. The bill issued for any 
tract will, therefore, be the basic rate 
per acre times the number of acres plus 
$5. A one acre charge shall be levied 
against all tracts of less than one acre. 


Assessable Lands 


The assessable lands of the Wapato- 
Satus Unit are classified under these 
regulations as follows: 

(a) All Indian trust (A and B) land 
designated as assessable by the 
Secretary of the Interior, except land 
which has never been cultivated if in the 
opinion of the Project Engineer the cost 
of preparing such land for irrigation is so 
high as to preclude its being leased at 
this time for agricultural purposes. 
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(b) All Indian trust (A or B) land not 
designated as assessable by the 
Secretary of the Interior for which 
application for water is pending or on 
which assessments had been charged 
the preceding year. 

(c) All patent in fee land covered by a 
water right contract, except on land that 
because of inadequate drainage is no 
longer productive. The adequacy of the 
drainage is determined by the Project 


Engineer. 

(d) At the discretion of Project 
Engineer and upon the payment of 
charges, patent in fee land for which an 
application for a water right or 
modification of a water right contract is 
pending. 

Stanley Speaks, 

Area Director. 

[FR Doc. 89-203 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-02-m 


Bureau of Land Management 
[AZ-040-09-4320-02] 

Safford District Grazing Advisory 
Board Meeting; Arizona 


AGENCY: Safford District, Bureau of Land 
Management, Interior. 


ACTION: Notice of hearing. 


SUMMARY: The Bureau of Land 
Management (BLM), Safford District 
announces a forthcoming meeting of the 
Safford District Grazing Advisory Board 
DATE: Friday, February 3, 1989, 9:00 a.m.. 
appress: BLM Office, 425 E. 4th St., 
Safford, Arizona 85546. 
SUPPLEMENTARY INFORMATION: This 
meeting is held in accordance with Pub. 
L. 92-463. The agenda for the meeting 
will include: 

1. Update on Bureau Vegetative 
Treatment EIS. 

2. District Resource Management Plan 
(RMP) Update. 

3. BLM management update. 

4. Business from the floor. 

The meeting will be open to the 
public. Interested persons may make 
oral statements to the Board between 
10:00 a.m. and 11:000 a.m. A written 
copy of the oral statement may be 
required to be provided at the 
conclusion of the presentation. Written 
statements may also be filed for the 
Board's consideration. Anyone wishing 
to make an oral statement must notify 
the District Manager, Bureau of Land 
Management, 425 E. 4th St., Safford, 
Arizona 85546, by 4:15 p.m., Thursday, 
February 2, 1989. 

Summary minutes of the Board 
meeting will be maintained in the 
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District Office and will be available for 

public inspection and reproduction 

(during regular business hours) within 

thirty (30) days following the meeting. 
Dated: December 22, 1988. 

Frank Rowley, 

Acting District Manager. 

[FR Doc. 89-206 Filed 1-5-89; 8:45 am] 

BILLING CODE 4310-32-M 


[CA-065-09-3110-10-DTNA] 


Realty Action; Exchange of Public and 
Private Lands in Kern County, CA 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of realty action; 
Exchange of public and private lands in 
Kern County, CA 23082. 


summary: The following public lands in 
Kern County have been examined and 
determined suitable for disposal by 

exchange under section 206 of the 

Federal Land Policy and Management 

—— 1976 (43 U.S.C. 1716). Selected 
ands: 


Mount Diablo Meridian, California 


T. 11 N., R. 10W., 

Section 8, S¥%; 

Section 22, all. 

In exchange for these lands, the 
United States will acquire private land 
within the designated Desert Tortoise 
Natural Area in Kern County from 
landowners of record. As exchange 
agreements are developed, separate 
Notices of Realty Action will be 
published, specifically describing the 
parcels to be exchanged and the parties 
involved. 

SUPPLEMENTARY INFORMATION: The 
purpose of the exchanges is to acquire 
portions of the non-Federal lands within 
the designated Desert Tortoise Research 
Natural Area. The designated area 
encompasses lands which have 
historically supported the highest and 
most stable population of tortoises 
within its range. Continued declines 
may lead to state or Federal listing of 
the species as threatened or endangered. 
Publication of this notice in the Federal 
Register segregates the public lands 
from the operation of the public land 
laws and the general mining laws, but 
not the mineral leasing laws. The 
segregative effect will end upon 
issuance of patent or two years from the 


oe of publication, whichever occurs 

t. 

The exchanges will be on an equal 
value basis. Full equalization of value 
will be achieved by acreage adjustments 
or by cash payments in amounts not to 
exceed 25 percent of the fair market 
value of the selected lands. 

Lands transferred out of Federal 
ownership will be subject to the 
following reservations, terms and 
conditions: 

1. A reservation of right-of-way to the 
United States for ditches and canals, 
pursuant to the Act of August 30, 1890 
(43 U.S.C. 945). 

2 ~— of way of record. 

3. Public easements for ingress and 
egress. 

FOR FURTHER INFORMATION CONTACT: 
Tom Gey, Ridgecrest Resource Area, 
(619) 375-7125. Information relating to 
these exchanges is available for review 
at Ridgecrest, California 93555. 

DATES: For a period of 45 days from the 
date of the first publication of this notice 
interested parties may submit comments 
to the District Manager, California 
Desert District Office, Bureau of Land 
Management, in care of the above 
address. Objections will be reviewed by 
the State Director, who may sustain, 
vacate, or modify this realty action. In 
the absence of objections, this realty 
action will become the final 
determination of the Department of the 
Interior. 


Dated: December 29, 1988. 
Gerald E. Hillier, 
District Manager. 
[FR Doc. 89-204 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-04-m 


National Park Service 


Cape Cod Nationai Seashore Advisory 
Commission; Meeting 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463, 86 Stat. 770, 5 U.S.C., 
app. 1s 10), that a meeting of the Cape 
Cod National Seashore Advisory 
Commission will be held on Friday, 
January 20, 1989. 

The Commission was reestablished 
pursuant to Pub. L. 99-349, Amendment 
24. The purpose of the Commission is to 
consult with the Secretary of the 
Interior, or his designee, with respect to 
matters relating to the development of 
the Cape Cod National Seashore, and 
with respect to carrying out the 
provisions of sections 4 and 5 of the Act 
establishing the Seashore. 

The meeting will convene at Park 
Headquarters, Marconi Station, South 
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Wellfleet, Massachusetts at 1:00 p.m. for 
the following reasons: 


Unfinished Business 
Superintendent's Report 

Bicycle Plan Comments 

Status of South Hollow Wellfield 
Off-road Vehicle Regulations 

The meeting is open to the public. It is 
expected that as many as 15 persons 
will be able to attend the session in 
addition to the Commission members. 

Interested persons may make oral/ 
written presentations to the Commission 
or file written statements. Such requests 
should be made to the official listed 
below at least seven days prior to the 
meeting. 

Further information concerning this 
meeting may be obtained from the 
Superintendent, Cape Cod National Seashore, 
South Wellfleet, MA 02663. 

Steven H. Lewis, 
Deputy Regional Director. 


Date: December 28, 1988. 


[FR Doc. 89-222 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-70-M 


Meeting; Upper Delaware Citizens 
Advisory Council 


AGENCY: National Park Service, Interior. 


summary: This notice sets forth the date 
of the forthcoming meeting of the Upper 
Delaware Citizens Advisory Council. 
Notice of this meeting is required under 
the Federal Advisory Committee Act. 
DATE: January 27, 1989, 7:00 p.m.? 
Inclement Weather Reschedule Date: 
February 10, 1988. 
AppRESS: Town of Tusten Hall, 
Narrowsburg, New York. 


FOR FURTHER INFORMATION CONTACT: 
John T. Hutzky, Superintendent; Upper 
Delaware Scenic and Recreational 
River, P.O. Box C, Narrowsburg, NY 
12764-0159; 717-729-8251. 


SUPPLEMENTARY INFORMATION: The 
Advisory Council was established under 
section 704(f) of the National Parks and 
Recreation Act of 1978, Pub. L. 97-625, 
16 U.S.C. 1724 note, to encourage 
maximum public involvement in the 
development and implementation of the 
plans and programs authorized by the 
Act. The Council is to meet and report to 
the Delaware River Basin Commission, 
the Secretary of the Interior, and the 
Governors of New York and 
Pennsylvania in the preparation and 
implementation of the management 
plan, and on programs which relate to 


2 Announcements of cancellation due to 
inclement weather will be made by radio stations 
WDNH, WDLC, WSUL, and WVOS. 
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land and water use in the U 


The meeting will be open to 
public. Any member of the public may 
file with the Council a written statement 
concerning agenda items. The statement 
should be addressed to the Upper 
Delaware Citizens Advisory Council, 
P.O, Box 84, Narrowsburg, NY 12764. 
Minutes of the meeting will be available 
for inspection four weeks after the 
meeting, at the permanent headquarters 
of the Upper Delaware Scenic and 
Recreational River; River Road, 1% 
miles north of Narrowsburg, New York; 
Damascus Township, Pennsylvania. 
Dated: 
James W. Coleman, Jr., 
Regional Director, Mid-Atlantic Region. 
[FR Doc. 89-224 Filed 1-5~89; 8:45 am] 
BILLING CODE 4310-70-M 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 


Act (44 U.S.C. Chapter 35). Copies of the 


proposed collection of information and 

related forms and explanatory material 

may be obtained by contacting the 

Bureau's clearance officer at the phone 

number listed below. Comments and 

suggestions on the requirements should 
be made directly to the Bureau 
clearance officer and to the Office of 

Management and Budget Paperwork 

Reduction Project (1029-0035) 

Washington, DC 20503, telephone 202- 

395-7340. 

Title: 30 CFR Part 779 Surface Mining 
Permit Applications—Minimum 
Requirements for Environmental 
Resources 

OMB Number: 1029-0035 

Abstract: Section 507 and 508 of Pub. L. 
95-87 require applicants for surface 
coal mining permits to provide 
adequate descriptions of the 
premining environmental resources 
and cultural, historic, and 
archeological values existing within 
the proposed permit area and 
adjacent areas. This information is 

by the regulatory authority to 
determine whether the applicant can 
comply with the environmental 


protection performance standards for 
surface mining 
Bureau Form Number: None 
Frequency: On occasion 
Description of Respondents: Coal Mine 
Operators 
Annual Responses: 2,000 
Annual Bureau Hours: 1,230,420 
Estimated Completion Time: 615 hours 
Bureau clearance officer: Nancy Ann 
Baka (202) 343—5981. 
Date: December 8, 1988. 
Jim Fulton, 
Chief Division of Regulatory Development. 
[FR Doc. 89-263 Filed 1-5-89; 8:45 am] 
BILLING CODE 4310-05-M 


INTERNATIONAL TRADE 
COMMISSION 


[TA-131(b)-13, TA-503(a)-17, and 332-266] 


AGENCY: International Trade 
Commission. 

action: Amendment to hearing notice 
and investigation schedule. 


summary: The following changes have 


been made to the schedule for Inv. Nos. 
TA-131(b}-13, TA-503(a}-17, and 332- 
266: 


Pre-hearing briefs due to the Com- | Jan. 17, 1989 
mission. ; 


(COB) 


The original notice of investigation 
and hearing schedule was published in 
the Federal Register on November 16, 
1988 (53 FR 46126). All other schedule 
dates listed in the original notice remain 
the same. 

EFFECTIVE DATE: December 30, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Linda Linkins, (202-252-1499), 
Office of Industries. 

Hearing-impaired individual's are 
advised that information on this matter 
can be obtained by contacting our TDD 
terminal on (202) 252-1810. 

By order of the Commission. 

Issued: December 30, 1988. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 89-193 Filed 1-5-89; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigations Nos. 731-TA-426-428 
(Pretiminary)] 


Certain Telephone Systems and 
Subassemblies Thereof from Japan, 
Korea, and Taiwan 


AGENCY: International Trade 
Commission. 


ACTION: Institution of preliminary 
antidumping investigations and 
scheduling of a conference to be held in 
connection with the investigations. 


SUMMARY: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigations No. 731-TA- 
426-428 (Preliminary) under section 
733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b{a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from Japan, Korea, and Taiwan 
of small business telephone systems and 
subassemblies thereof,’ provided for in 
subheadings 8504.40.00, 8517.10.00, 
8517.30.20, 8517.30.25, 8517.30.30, 
8517.90.10, 8517.90.15, 8517.81.00, 
8517.90.30, and 8517.90.40 of the 
Harmonized Tariff Schedule of the 
United States (items 682.60, 684.57, 
684.58, and 684.59 of the Tariff 
Schedules of the United States), that are 
alleged to be sold in the United States at 
less than fair value. As provided in 
section 733{a), the Commission must 
complete preliminary antidumping 
investigations in 45 days, or in this case 
by February 13, 1989. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, Part 207, Subparts A and B 
(19 CFR Part 207), and Part 201, Subparts 
A through E (19 CFR Part 201). 
EFFECTIVE DATE: December 28, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Rebecca Woodings (202-252-1192), 
Office of Investigations, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436. 
Hearing-impaired individuals are 
advised that information on this matter 


! For the purposes of these investigations, the 
term “small business telephone systems and 
subassemblies thereof” means telephone 
with intercom or internal calling capability and total 
non-blocking port capacities of between 2 and 25¢ 
ports, units of such systems, and subassemblies 


whether complete or incomplete, assembled or 
unassembled. 





can be obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 


Background 

These investigations are being 
instituted in response to a petition filed 
on December 28, 1988, by American 
Telephone & Telegraph Company, 
Parsippany, NJ, and Comdial 
Corporation, Charlottesville, VA. 


Participation in the Investigations 
Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after es of this notice in 
the Federal Register. Any entry of 
appearance filed after this a will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 


Service List 


Pursuant to § 201.11({d) of the 
Commission's rules (19 CFR 201.11(d), 
the Secretary will prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to these investigations 
upon the expiration of the period for 
filing entries of appearance. In 
accordance with §§ 201.16(c) and 207.3 
of the rules (19 CFR 201.16(c) and 207.3), 
each document filed by a party to the 
investigations must be served on all 
other parties to the investigations (as 
identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 


Limited Disclosure of Business 
Proprietary Information Under a 
Protective Order 


Pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a) as 
amended by 51 FR (Aug. 1988)), the 
Secretary will make available business 
proprietary information gathered in 
these preliminary investigations to 
authorized applicants under a protective 
order, provided that the application be 
made not later than seven (7) days after 
the publication of this notice in the 
Federal Register. A separate service list 
will be maintained by the Secretary for 
those parties authorized to receive 
business proprietary information under 


a protective order. The Secretary will 
not accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such information 
under a protective order. 


Conference 


The Director of Operations of the 
Commission has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on January 18, 1989, at the 
U.S. International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Rebecca 
Woodings (202-252-1192) not later than 
January 13, 1989, to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
these investigations and parties in 
opposition to the imposition of such 
duties will each be collectively allocated 
one hour within which to make an oral 
presentation at the conference. 


Written Submissions 


Any person may submit to the 
Commission on or before January 23, 
1989, a written brief containing 
information and arguments pertinent to 
the subject matter of the investigations, 
as provided in § 207.15 of the 
Commission's rules (19 CFR 207.15). A 
signed original and fourteen (14) copies 
of each submission must be filed with 
the Secretary to the Commission in 
accordance with § 201.8 of the rules (19 
CFR 201.8). All written submissions 
except for business proprietary data will 
be available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of §§ 201.6 and 
207.7 of the Commission’s rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)) 
may comment on such information in 
their written brief, and may also file 
additional written comments on such 
information no later than January 26, 
1989. Such additional comments must be 
limited to comments on business 
proprietary information received in or 
after the written briefs. 
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Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to section 207.12 of the 
Commission's rules (19 CFR 207.12). 

By order of the Commission. 

Issued: December 30, 1988. 


Kenneth R. Mason, 

Secretary. 

[FR Doc. 89-194 Filed 1-5-89; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


Notice to the 


Nonmembers, Agway, Inc. et al. 


January 3, 1989. 

The following notices were filed in 
accordance with section 10526(a)(5) of 
the Interstate Commerce Act. These 
rules provide that agricultural 
cooperatives intending to perform 
nonmember, nonexempt, interstate 
transportation must file the notice, Form 
BOP 102, with the Commission within 30 
days of its annual meetings each year. 
Any subsequent change concerning 
officers, directors, and location of 
transportation records shall require the 
filing of a supplemental notice within 30 
days of such change. 

The name and address of the 
agricultural cooperative (1) and (2), the 
location of the records (3), and the name 
and address of the person to whom 
inquiries and correspondence should be 
addressed (4), are published here for 
interested persons. Submission of 
information which could have bearing 
upon the propriety of a filing should be 
directed to the Commission's Office of 
Compliance and Consumer Assistance, 
Washington, DC 20423. The notices are 
in a central file, and can be examined at 
the Office of the Secretary, Interstate 
Commerce Commission, Washington, 
DC 


A. (1) Agway, Inc., 333 Butternut 
Drive, DeWitt, NY 13214. 

(2) 

(3) 333 Butternut Drive, DeWitt, NY 
13214. 

(4) Vincent M. Spadaro, Box 4853, 
Syracuse, NY 13221. 

B. (1) Dairymen, Inc., 10140 Linn 
Station Road, Louisville, KY 40223. 

(2) 

(3) Motor Transportation Records 
Locations: Dairymen, Inc.—Georgia 
Division, Recreation Road, Box 910, 
Eatonton, GA 31024; Dairymen, Inc.— 
Gulf Division, PO Box 667, Route 7, Enon 
Highway, Franklin, LA 70438;.Dairymen, 
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Inc.—Kyana Divison, PO Box 18610, 
3942 Buechel Bank Road, Louisville, KY 
40218; Dairymen, Inc.—Southeast 
Division, 283 Bonham Road, PO Box 
1359, Bristol, VA 24203. 

(4) Beverly L. Williams, 10140 Linn 
Station Road, Louisville, KY 40223. 


C. (1) Tennessee Farmers Cooperative. 


(2)P.0. Box 3003, LaVergne, TN 37086. 
(3) P.O. Box 3003, LaVergne, TN 37086. 
(4) Mr. Joe L. Wright, P.O. Box 3003, 

LaVergne, TN 37086. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-250 Filed 1-5-89; 8:45 am] 

BILLING CODE 7035-01-M 


[Section Sa Application No. 48 (Amendment 
No. 9)] 


Eastern Central Motor Carriers 
Association, Inc.; Agreement 
AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of decision and 
opportunity for comment. 


sumMaRry: Eastern Central Motor 
Carriers Association, Inc. (ECMCA) has 
filed a minor amendment to its 
ratemaking agreement approved under 
49 U.S.C. 10706(b). The Commission has 
issued a decision proposing to approve 
the amendment. The amendment would 
add a new section 5 to Article X 
(“Publication of Tariffs”) of its bylaws 
to permit ECMCA to enter into joint 
agency agreements with similar 
organizations or with motor common 
carriers of property, including joint tariff 
publishing arrangements with other 
publishing agents or common carriers of 


property. 

Copies of ECMCA's approved 
agreement and the amendment are 
available for public inspection and 
copying at the Public Docket Room 
(Room 1227) of the Commission in 
Washington, DC, and from ECMCA's 
representatives: Joseph E. Durbin, P.O. 
Box 4540, Akron, OH 44310, and John W. 
McFadden, Jr., Suite 1001, 1600 Wilson 
Boulevard, Arlington, VA 22209. 

DATES: Comments from interested 
persons are due February 6, 1989. 
Replies are due 15 days thereafter. If no 
timely filed adverse comments are 
received, the sought relief will 
automatically become effective at the 
close of the comment period. If 
opposition comments are filed, the 
comments and any reply will be 
considered, and the Commission will 
issue a final decision. 

apopress: An original and 10 copies, if 
possible, of comments referring to 
section 5a Application No. 48 should be 


sent to: Office of Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. A 
copy of any comments filed with the 
Commission must also be served on 
applicant's representatives. 


FOR FURTHER INFORMATION CONTACT: 
Jane Udovic (202) 275-7982 or Richard 
Felder (202) 275-7271 (TDD for hearing 
impaired: (202) 275-1729.) 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, or 
call, or pickup in person from: Dynamic 
Concepts, Inc., Room 22239, Interstate 
Commerce Commission Building, . 
Washington, DC 20423. Telephone: (202) 
289-4357 /4359 [Assistance for the 
impaired is available through TDD 
services (202) 275-1721.] 

Authority: 49 U.S.C. 10321 and 10706 and 5 
U.S.C. 553. Decided: December 28, 1988. 

By the Commission, Chairman Gradison, 
Vice Chairman Andre, Commissioners 
Simmons, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-249 Filed 1-5-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 262X)] 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SumMMARY: The Interstate Commerce 
Commission exempts under 49 U.S.C. 
10505 from the prior approval 
requirements of 49 U.S.C. 10903, et seq., 
the abandonment by CSX 
Transportation, Inc. of 2.46 miles of rail 
line in Polk County, FL, subject to 
standard labor protective conditions. 
DATES: Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on February 
5, 1989. Formal expressions of intent to 
file an offer * of financial assistance 
under 49 CFR 1152.27.{ )(2) must be filed 
by January 17, 1989, petitions to stay 
must be filed by January 23, 1989, and 
petitions for reconsideration must be 
filed by January 31, 1989. Requests for a 
public use condition must be filed by 
January 17, 1989. 


1 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 .C.C.2d 164 (1987), and final rules 
published in the Federal Register on December 22, 
1987 (52 FR 48440-48446). 
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ADDRESSES: Send pleadings referring to 

Docket No. AB-55 (Sub-No. 262X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

and 

(2) Petitioner's representative: Lawrence 
H. Richmond, CSX Transportation, 100 
North Charles Street, Baltimore, MD 
21201. 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245 [TDD 

for hearing impaired, (202) 275-1721]. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to, or 

call, or pick up in person from: Dynamic 

Concepts, Inc., Room 22239, Interstate 

Commerce Commission Building, 

Washington, DC 20423. Telephone: (202) 

289-4357 /4359. (Assistance for the 

hearing impaired is available through 

TDD service (202) 275-1721.) 

Decided: December 29, 1988. 

By the Commission, Chairman Gradison, 
Vice Chairman Andre, Commissioners 
Simmons, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-248 Filed 1-5-89; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF LABOR 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 


Solicitation For Grant Application; Job 
Training Partnership Act, Title IV, Part 
C, Program Year 1989 


AGENCY: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Labor. 


ACTION: Notice. 


summary: This announcement (1) gives 
notice of a future Solicitation for Grant 
Application (SGA) to be issued on or 
about February 3, 1989 for Job Training 
Partnership Act Title IV, Part C (JTPA 
IVC) funds and, (2) describes changes in 
the requirements of this SGA for 
Program Year 1989 (PY 1989), including a 
discussion of the role State Employment 
Security Agencies will play in the 
program. 

pate: An application package and 
instructions for completion will be 
available for issuance on or about 
February 3, 1989. The closing date for 
receipt of a completed application in 
response to the SGA to be issued will be 
no earlier than April 14, 1989. 





ADDRESS: When available during the 
first week of February, a copy of the 
application package and instructions 
will be mailed to all State entities which 
presently administer JTPA Title IVC 
grants. Other parties may obain a copy 
of the SGA by written request only, 
including two self-addressed mailing 
labels from: U.S. Department of Labor, 
Office of Procurement Services, Rm. 
$5220, 200 Constitution Avenue, NW.., 
Washington, DC 20210, Attention: 
Melvin Goldberg. 

FOR FURTHER INFORMATION CONTACT: 
James Rude, Office of the Assistant 


Rm. $1316, Washington, DC 20210, 
Telephone (202) 523-9110. 


provisions to be included in an SGA for 
JTPA Title IVC funding for PY 1989. 


Publication of the SGA For JTPA Title 
IVC 


The SGA for PY 1989, to be published 
during or before the first week of 
February 1989, will provide new and 
significant changes in the programmatic 
design of Title IVC. This announcement 
serves to provide applicants with a 
description of the new features so that 
they have adequate opportunity to 
consider and plan effective program 
designs by the submittal deadline. 


Emphasis To Be Placed On The Hardest- 
To-Employ Target Groups 

During Program Year 1989, JTPA Title 
IVC will place an emphasis on providing 
employment and services to 
special disabled, Vietnam theater and 
minority veterans. Among veterans, 
these groups have both the highest 
incidence of unemployment and 
experience long periods of 
unemployment between jobs. 
Role of the Disabled Veterans Outreach 


Security Agency staff and Title IVC 
programs. The duties of DVOP staff 
have been revised accordingly to require 
that followup activities and case 


Title IVC monies are relatively small 
vis-a-vis other JTPC funds, it is 


necessary to maximize the use of these 
modest resources and not duplicate 
other veteran employment and training 
services such as those provided by 
DVOP and LVER personnel. DVOP and 
LVER functions will be linked to all IVC 
programs in PY 1989. A copy of a 
memorandum of understanding (MOU) 
between the applicant and the State 
Employment Security Agency (SESA) 
must accompany all applications for 
funding except in cases where the SESA 
will administer the program. The MOU 
must provide that DVOP specialists and 
LVERs will be responsible for the intake 
and placement activities and also 
provide case management and followup 
services to JTPA IVC participants after 
they have become employed. In cases 
where the SESA will administer the 
program, DVOPs and LVERs will be 
required to perform the services outlined 
above for JTPA IVC applicants. 
Emphasis On Training Activities 

Veterans can only be enrolled in JTPA 
Title IVC programs after they have been 
assessed by a DVOP or LVER and have 
been determined to be “not job ready.” 
“Not job ready” means that the veteran 
applicants are encumbered with barriers 
which prevent their access to the kind of 
employment they may ae in order 
to become eco: cient. 
Before enrolling a veteran in a Title IVC 
activity, it must be determined that there 
are no other available JTPA activities 
which may be better suited to serve the 
applicant. For example, if the veteran is 
recently dislocated from the work force, 
the staff and resources of a JTPA Title 
Ill activity may be more appropriate to 
meet the veteran’s immediate needs. 

Program designs which promote 
classroom and on-the-job training are 
encouraged. Although the costs incurred 
to train and place participants are 

er, classroom training has 

traditionally provided unemployed 
veterans with the highest average 
placement wages. Stand alone job 
search assistance activities provide, on 
average, the lowest average starting 
wages and retention rates inal 
therefore, are not encouraged. Direct 
placement activities will be funded only 
in exceptional instances where a DVOP 
specialist or a LVER is not available to 
provide such assistance. Assessment of 
the veteran's barriers as well as his/her 
vocational interests and abilities is 
encouraged. Prior to prescribing specific 
training, program providers should 
undertake adequate assessment to 


-ensure that the participant has the 


ability to successfully complete training 
and oe gs a comers eaeag teins 
provi 
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¢ Is appropriate to the veteran's 
vocational interests and/or work 
history; 

¢ Pays, on average, a wage which is 
adequate to meet the-veteran’s 
acknowledged economic needs; and 

¢ Is an occupation in demand in the 
local labor market. 


Programmatic Goals 


Each grant application must target 
services to special disabled, Vietnam 
theater, and minority veterans to the 
extent that at least 75 percent of the 
participants served will be in one or 


_4more of these three categories. It is 


anticipated that the cost per participant 
and cost per placement averages will be 
higher in order to provide the 
interventions required to successfully 
serve these veterans. In training the 
hard-to-place or “not job ready” 
veteran, quality service and outcome, 
and not large numbers, will be 
emphasized. 


Match 


As in previous program years, 
applicants are required to augment the 
amount of requested Title IVC funds 
with a 100 percent match from other 
resources. It has been found the 
exemplary IVC programs commonly 
provide “hard”, or real dollar, matches 
in their programs. This type of match 
will be strongly encouraged. 


Administrative Issues 


Efforts are being made to simplify 
application procedures over those of 
previous years. Length of application 
and budget information are two areas 
under review tor possible simplification. 

Presently [TPA IVC grants are 
awarded on a staggered schedule with 
only a few starting at the beginning of 
the normal Program Year cycle, i.e., July 
1. So that program providers can better 
coordinate with the activities of their 
local Private Industry Councils and with 
vocational education services which 
traditionally begin classes in September, 
consideration will be given to 
negotiating different start dates from 
those that are currently in place. 


Signed at Washington, DC, this 73rd day of 
December 1988. 
Donald E. Shasteen, 
Assistant Secretary for Veterans’ 
Employment and Training. 
[FR Doc. 89-258 Filed 1-5-89; 8:45 ond 
BILLING CODE 4510-70-M 
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Employment Standards 
Adininistration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by. 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to.be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and. in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 


CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (CPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-3504, 
Washington, DC 20210. 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions 
superseded and their date of notice in 
the Federal are listed with each 
State. Supersedeas decision numbers 
are in parentheses following the number 
of the decision being superseded. 


Volume I 
Alabama: 


ALBO-5)....-..-00c0ec0ee00 Jan. 6, 1989 
Jan. 6, 1989 
svsessserseseee JAN. 6, 1989 


AL88-10 {AL89-10).. escacecsea 

AL88+11 (AL89-11)..........0.. .. Jan. 6, 1989 

AL88~12 (AL89-12)............... Jan. 6, 1989 
Jan. 6, 1989 


ALB8-27 (ALB9-27)..occcsesenee .. Jan. 6, 1989 
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AL88~28 (AL89-28) 


ALB8-28 (AL89-29)..... ....-. Jan. 6, 1989 


AR88-2 (ARB9-2).cccescseeeeenes Jan. 6, 1969 
ARE8-3 (ARB9-3) ccescesce.nee Jan. 6, 1989 
AR88-4 (ARS0-4}... saint ahs .. Jan. 6, 1989 


CO8s-1 (CO89-1)................. .. Jan. 6, 1989 

CO88-2 (CO89-2) .................. Jan. 6, 1989 

CO88-3 (COB89-3) ........-.-0e00- - Jan. 6, 1989 

CO88-4 (CO89-A) ........-..-0000. .. Jan. 6, 1989 
Connecticut: 

CT88-1 (CT89—1)...2...:......-02- .. Jan. 6, 1989 

CT88-2 (CT89-2)..................... Jan. 6, 1969 
Delaware: 

DE88—1 (DE89—1).........--.0r-cse00- Jan..6, 1989 

DE88-2 (DE89-2)..................... Jan. 6, 1989 
District of Columbia: 

DCss-1 (DC89-1)...............:.... Jan. 6, 1989 
Jan. 6, 1989 
Florida: 

FL88—1 (FL89=1) ......c.cccceeeeee Jan. 6, 1989 

FL88-2:(FLB9-2) .2.2....-..-.00000- Jan. 6, 1989 


FL88-12 (FL89-12) .............-.- 
FL88-13 (FL89-13) .................. Jan. 6, 1989 
FL88-14 (FL89-14).................. Jan. 6, 1989 
FL88-15 (FL89-15) ................ Jan. 6, 1989 
FL88-16 (FL89-16) .................. Jan. 6, 1989 
Jan. 6, 1989 
FL88-18 (FL89-18).................. Jan. 6, 1989 
FL88-19 (FL89-19) .................. Jan. 6, 1989 
Jan. 6, 1989 
aveevee Jan. 6, 1989 
.. Jan. 6, 1989 
ae Jan. 6, 1989 
Jan. 6, 1989 
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FL88-39 (FL&9-39) ............... Jan. 6, 1989 
(FLB9—40) crccesveene.. Jan. 6, 1989 


GA88-10 (GA89-10) 

GA88-11 (GA89-11) 0... 

GA88-12 (GA89=12) <essoocsnee 

GA88-13 (GA89-13).............. Jan. 6, 1989 
GA88-14 (GA89-14) 

GA8s-15 (GA89-15) 

GA88-16 (GA89-16)............. .. Jan. 6, 1989 
GA88-17 (GA89-17)............ .. Jan. 6, 1989 
GA88-18 (GA83-18)............ .. Jan. 6, 1989 
GA88-19 (GA83-19)............... Jan. 6, 1989 
GA88-20 (GA89-20)............... Jan. 6, 1989 
GA88-21 (GA89-21)............... Jan. 6, 1989 


GA88-23 (GA8S-23) 


GA88-25 (GA89-25)............... Jan. 6, 1989 

GA88-26 (GA89-26)............. .. Jan. 6, 1989 

GA88-27 {(GA89-27)............... Jan. 6, 1989 

GA88-28 (GA89-28)........... ~ Jan. 6, 1989 

GA88-29 (GA89-29)............... Jan. 6, 1989 

GA88-30 (GA89-30)............... Jan. 6, 1989 

GA88-31 (GA89-31)............. .. Jan. 6, 1989 
Guam: 

GU88-1 {GU89-1)................... 
Hawaii: 

HI88-1 (HI89-1) ... 
Idaho: 


.. Jan. 6, 1989 


cssessresvseessere JAN. 6, 21989 


IL88-7 [TL89-7} ...............-.00 Jan. 6, 1989 
188-8 (11.89-8) ..W...............00 Jan. 6, 1989 
IL88-9 {1L89-9) ...........uuune Jan. 6, 1989 
IL88-10 (1L89-10) ................ Jan. 6, 1989 
IL88-11 (IL89-11).............. - Jan. 6, 1989 
IL88-12 (IL89-12)............... oe Jan. 6, 1989 
1L88-13 (1L89-13).................0. Jan. 6, 1989 
IL88-14 (1L89-14).................. Jan. 6, 1989 
IL88-15 (IL89-15) ............... Jan. 6, 1989 
1L88-16 (1L89-16) ................. Jan. 6, 1989 
IL88-17 (IL89-17)...........0... «-- Jan. 6, 1989 
IL88-18 (1L89-18).................. Jan. 6, 1989 
IL88-19 (189-49) ................. Jan. 6, 1989 
Indiana: 
IN88-1 {IN89-1)..................00-. Jan. 6, 1989 


IN88-6 (IN89-6)................. Jan. 6, 1989 


IN88-7 (IN89-7).........0000s00000 Jan. 6, 1989 
Jan. 6, 1989 

(TINB9-9).......ececcrcesscsssees Jan. 6, 1989 

Jan. 6, 1989 

IN88-11 (IN89-11)......00....-.. Jan. 6, 1989 
IN88-12 (IN89-12)................... Jan. 6, 1989 
IN88-13 (IN89-13)..... Jan. 6, 1989 
Jan. 6, 1989 

IN88-15 (IN89-15)................ Jan. 6, 1989 

Iowa: 

1A88-1 8 Jan. 6, 1989 


1A88-6 (1A89-6) ...........0.000.. Jan. 6, 1989 
TAB8~7 (LAB9~7) --ssccscseceeeseeeeee Jan. 6, 1989 
1A88-8 (IA89-8) ..............-- Jan. 6, 1989 
TA88-9 (1A89-9) .............-. Jan. 6, 1989 
IA88-10 (1A89-10)................ Jan. 6, 1989 
1A88-11 (1A89-11). Jan. 6, 1989 
IA88-12 [IA89-12) ................. Jan. 6, 1989 
TA88=13 (TA89-13) nn. eeessseneee Jan. 6, 1989 
Kansas: 

KA88-1 (KA89-1) ...........0.c000e Jan. 6, 1989 
KA88-2 (KA89-2).................... Jan. 6, 1989 
KA88-3 


KA88-9 (KA89-9).........0...:.. Jan. 6, 1989 
Kentucky: 
KS88-1 (KS89=1) ......0..ccscossseeve Jan. 6, 1989 
KS88-2 (KS89-2) ........s00000:. Jan. 6, 1989 
KS88-3 (KS89-3) .cccseneenee Jan. 6, 1989 
KS88-4 (KS89-4)..........0000000 Jan. 6, 1989 
KS88-5 (KS89-5).....-.ccccee Jan. 6, 1989 
KS88-6 (KS89-6).................. Jan. 6, 1989 
KS88-7 (KS89-7) ............- Jan. 6, 1989 
KS88-8 (KS89-8).........00-00 Jan. 6, 1989 


Jan. 6, 1989 
KS88-10 (KS89-10)...... Jan. 6, 1989 
KS88-11 (KS89-11)................. Jan. 6, 1989 
- Jan. 6, 1989 
KS88-13 (KS89-13).... . Jan. 6, 1989 
KS88-14 (KS89-14)................. Jan. 6, 1989 
KS88-15 (KS89-15).............. Jan. 6, 1989 
KS88-16 (KS89-16)................. Jan. 6, 1989 
KS868-17 (KS89-17)................ Jan. 6, 1989 


KS88-28 (KS89-28)............ Jan. 6, 1989 
Louisiana: 


LAS8=1 (LAB9-A) enn. Jan. 6, 1989 
LA88-2 (LA89-2)............... Jan. 6, 1989 


LA8B-7 (LAB9-7}........s00000 Jan. 6, 1989 
Maine: 

ME86-1 (ME89-1)................... Jan. 6, 1989 

ME88-2 (ME89-2)................... Jan. 6, 1989 

ME88-3 (ME89-3).................. Jan. 6, 1989 


Maryland: 
MD88-1 (MD89—1) ....-c-s0ss0e0» . Jan. 6, 1989 
Jan. 6, 1989 


MD688-11 (MD89-11).............. Jan. 6, 1989 
MD88-12 (MD89-12)............. Jan. 6, 1989 

Jan. 6, 1989 
MD88-14 (MD869-14).............. Jan. 6, 1989 
MD88-15 (MD89-15).............. Jan. 6, 1989 
MD88-16 (MD89-16).............. Jam. 6, 1989 
MD88-17 {MD89-17).............. Jan. 6, 1989 

Massachusetts: 

MA88-1 (MA89-1).......0.:0.0. Jan. 6, 1989 
MA88-2 (MA89-2).......0..0000. Jan. 6, 1989 
MA88-3 (MA89-3).....<0-0.-0000+ .- Jan. 6, 1989 


Michigan: 
MI88~1 (MI89-1} ......0veseereeeeee Jan. 6, 1989 
MI88-2 (MI89-2) .........00s00000 Jan. 6, 1989 


MI88-10 (MIG9-10) ........0..0000 Jan. 6, 1989 
MI88—11 (I]MI69—11) ...........004+ .. Jan. 6, 1989 
MI88-12 (M189=12) ................ Jan. 6, 1989 
MI88-13 (MI89-13) ................ Jan. 6, 1989 
MI88-14 (M189-14) Jan. 6, 1989 
MI88-15 (MI89-15) .............. Jan. 6, 1989 
MI68-16 (MI89-16) ................. Jan. 6, 1989 
MI88-17 (MI89-17)................. Jan. 6, 1989 
Minnesota: 
MN88-1 (MN89-1)................. Jan. 6, 1989 


MN88-10 (MN89-10)............ Jan. 6, 1989 
MN88-11 (IMN89-11)............ Jan. 6, 1989 
MN88-12 (MN&9-12).............. Jan. 6, 1989 
MN688-13 (MN89-19).............. Jan. 6, 1989 
MN88-14 (MN89-14) Jan. 6, 1989 
MN88-15 (MN&9-15)............ .. Jan. 6, 1989 
Mississippi: 

MS88=1 (MS89=1) .....-.cssesseesene Jan. 6, 1989 
MS88-2 Jan. 6, 1989 
MS88-3 (MS89-3) ....-0s.ee Jan. 6, 1989 
MS88-4 (MS89-4) ........eas0 Jan. 6, 1989 
MS88-5 (MS89-5) 00 Jan. 6, 1989 
MS88-6 eucepanennaees math, 2000 
MS88-7 (MS8Q-7) .......ssccccceess Jan. 6, 1989 
MS88-8 (MS89-8) Jan. 6, 1989 
MS88-9 (MS89-9) ........000. Jan. 6, 1989 
MS88-10 (MS89-10) Jan. 6, 1989 
MS88-11 (MS89-11).......... ‘acu. Jan. 6, 1989 
MS88-12 {MS89-12) ............«. Jan. 6, 1989 
MS88-13 (MS89-13) ............... Jan. 6, 1989 
MS88-14 (MS89-14).............. Jan. 6, 1989 
MS88-15 (MS89-15) ............. Jan. 6, 1989 
MS88-16 {MS89-16)............ Jan. 6, 1989 
MS88-17 [MS89-17) ............. Jan. 6, 1989 
MS88-18 (MS89-18)................ Jan. 6, 1989 
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MS88~19 (MS89-19) .evsccneoue Jan. 6, 1989 
MS88-20 ) sesseeeerene JON, 6, 1989 


MS88-23 (MS89-23) ..c.uu.n Jan. 6, 1989 
ae (MS89-24) ..........0. Jan. 6, 1989 


“alee (MO89-1) .eeeeseneeee Jan. 6, 1989 
MOs8-2 (MO89-2 


MT 88-3 (MT8Q-3)qeccsssrcseuuee Jam. 6, 1989 


Nebraska: 
Jan. 6, 1989 
NE88-2 (NE89-2) ........:..0.0.00 Jan. 6, 1989 
NE88-3 (NE89-3) .............. see Jan. 6, 1969 
NE88-4 (NE89-4) .........:.0000:000 Jan. 6, 1989 
NE88-5 (NE89-5) .............0.... Jan. 6, 1969 


NE88-10 (NE89-10) ................. Jan. 6, 1989 
NE88~11 (NE89-11) Jan. 6, 1989 
Nevada: 


Jan. 6, 1989 

Jan. 6, 1969 

Jan. 6, 1989 

Jan. 6, 1989 

NV88-5 (NV8B-5) «.....0-...0-. Jan. 6, 1989 
New Hampshire: 


)- 
NH88-4 (NH89-4).................. Jan. 6, 1989 
New Jersey: 
NJ88-1 (NJ89-1).............000000 Jan. 6, 1989 


NJ88—2 (NJBQ—2)...........ccececsereee 
NJ88-3 (NJ89-3)............. Jan. 6, 1989 
NJ88-4 (NJ89-4)..........0000000 Jan. 6, 1989 
(NJ89-5)....----.-.eneeeseeee Jan. 6, 1989 
NJ88-6 (NJ8Q-6)...........ccescesesoee Jan. 6, 1989 
New Mexico: 
NM88-1 (NM89-1).................. Jan. 6, 1989 
NM88-2 (NM89-2).............0++ .. Jan. 6, 1989 
NM88-3 (NM89-3)............... Jan. 6, 1989 
New York: 


Jan. 6, 1989 


NY88~12 (NY89-12) 

NY88-13 (NY89-19)................ Jan. 6, 1989 
NY88-14 tan ag ibd Jan. 6, 1989 
NY88-15 (NY89-15)..... sd 

NY88-17 (NY89-17).... 


NY88-18 (NY89-18)..... sserseeee Jan. 6, 1989 


North Carolina: 
NC88-1 (NC89-1) 


NC88-11 (NC89-11)................ Jan. 6, 1989 
NC88-12 (NC89-12).............. Jan. 6, 1989 
NC88-13 (NC89-13)................ Jan. 6, 1989 
NC88-14 (NC80-14)....0....00. Jan. 6, 1989 
NC88-15 (NC89-15). Jan. 6, 1989 
NC8s-16 (NC89-18) Jan. 6, 1989 
NC88-17 (NC89-17)............... Jan. 6, 1989 
NCas-18 (NC89-18) . Jan. 6, 1989 
NC88-19 (NC89-19)............... Jan. 6, 1989 


OH88-10 (OH89-10)............... Jan. 6, 1989 
OH68-11 (OH89-11)............... Jan. 6, 1989 
OH88-12 (OH89-12)........... - Jan. 6, 1989 
OH88-13 (OH89-13).......... awe Jan. 6, 1989 
OH88-14 (OH89-14)..........0.0+. Jan. 6, 1989 
OH8s8-15 (OH89-15) Jan. 6, 1989 
OH88-16 (OH89-16)............... Jan. 6, 1989 
OH88-17 (OH89-17)............... Jan. 6, 1989 
OH88-18 (OH89-18)............... Jan. &, 1989 
OH88-19 (OH89-19)............... Jan. 6, 1989 
OH886-20 (OH89-20)............... Jan. 6, 1989 
OH88-21 (OH89-21)............... Jan. 6, 1989 
Jan. 6, 1989 
OH88-23 (OH89-23).......... see Jan. 6, 1989 
OH88-24 (OH89-24)............... Jan. 6, 1989 
OH88-25 (OH89-25)............... Jan. 6, 1989 
OH88-26 (OH89-286)............... Jan. 6, 1989 
OH88-27 (OH89-27)............... Jan. 6, 1989 
OH88-28 (OH89-28)............... Jan. 6, 1989 
OH88-29 (OH89-29)............... Jan. 6, 1989 
OH88-31 (OH89-31)............... Jan. 6, 1989 
OH88-32 (OH89-32)............... Jan. 6, 1989 
Jan. 6, 1989 
Oklahoma: 
OK88-1 (OK89~-1) 
OK88-2 (OK89-2).................. Jan. 6, 1989 
OK88-3 (OK89-3)................... Jan. 6, 1989 
OK88—4 (OK89-4) ............000000 Jan. 6, 1989 


BEST COPY AVAILABLE 


OK88-5 (OK&9-5)............... Jan. 6, 1989 


OK88-10 (OK89-10).............. Jan. 6, 1989 
OKs8-11 (OK89-1) awe Jan. 6, 1989 
OK88-12 (OK89-12}.............. Jan. 6, 1989 
OK88-13 (OK89-13).............. Jan. 6, 1989 
OK88-14 (OK89-14).............. Jan. 6, 1989 
OK88-15 (OKs9-15)............ Jan. 6, 1989 
OKs8-16 (OK89-16)............. Jan. 6, 1989 
OK88-17 (OK89-17}............. Jan. 6, 1989 
OK88-18 (OKa9-18} Jan. 6, 1989 
OKs8-19 (OK89-19).......... Jan. 6, 1989 
OK88-20 (OK89-20).............. Jan. 6, 1989 


OR88-1 (OR89-1) 
OR88-2 (OR89-2) 


Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 


Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
Jan. 6, 1989 
careescesecesensceee JOR. 6, 1989 
PA86-10 (PA89-10) cwnescssereceee JON. 6, 1989 
PA88-11 (PA89-11) Jan. 6, 1989 
PA86~-12 (PA&89-12) ............... Jan. 6, 1989 
PA88-13 (PA89-13} ............... Jan. 6, 1989 
PA86-14 (PA89-14)} Jan. 6, 1989 
PA&8~-15 (PA89-15) ............. Jan. 6, 1989 
PA88-16 (PA89-16} .............. Jan. 6, 1989 
PA88-17 (PA8S-17) Jan. 6, 1989 
PA88-18 (PA89-18) ................ Jan. 6, 1989 
PA88-19 (PA&9-19) ................ Jan. 6, 1989 
'A83-20) 


Jan. 6, 1989 
Jan. 6, 19869 
Jan. 6, 1989 


Ries-2 (RI69-1) ....................... Jan. 6, 1989 
South Carolina: 


$Cas-1 (SC89-1).................... Jan. 6, 1989 
$Cas-2 (SC89-2) ave Jan. 6, 1989 
SCas-3 (SC89-3)..................... Jan. 6, 1989 
SCeas—4 (SCa89-4) Jan. 6, 1989 
SC88-5 (SC89-5)..................... Jan. 6, 1989 
SCas-6 (SC89-6).................... Jan. 6, 1989 
~- Jan. 6, 19869 

Jan. 6, 1989 

SCa8s-8 (SC89-9).................... Jan. 6, 1989 
S$Ca8s-10 (SC89-10)................. Jan. 6, 1989 
$C88-11 (SC89-11)................. Jan. 6, 1969 
SCas-12 (SC89-12)................. Jan. 6, 1989 
$Css-13 (SC89-13)................. Jan. 6, 1989 
$C88-14 (SC89-14)................ Jan. 6, 1989 
$C88~15 (SCag-15). .. Jan. 6, 1989 
SC88-16 (SC89-16)................. Jan. 6, 1989 
SC88-17 (SC89-17)................. Jan. 6, 1989 
$C88-18 (SC89-18)................. Jan. 6, 1989 
$C88-19 (SC89-19) ............... .. Jan. 6, 1989 
SCBB-20 (SCBS-20) .eecreeeeneee .. Jan. 6, 1989 
SC8s-21 (SC89-21)................. Jan. 6, 1989 

South Dakota: 

SD8s—1 (SD89-1).................. Jan. 6, 1989 
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TN88-1 (TNG9-1) ...--ssseswsnseeee Jan. 6, 1989 
TN88-2 (TN89-2) .ssccsncseseneeee Jan. 6, 1989 
TN88-3 (TN89-3) ceccessnsesee-neee Jan. 6, 1989 


TN88-11 (TN89-11)................ Jan. 6, 1989 
‘TN88~12 (TN89-12)................ Jan. 6, 1989 
TN88-13 (TN89-13).............. Jan. 6, 1989 
TN88-14 (TN89-14)................ Jan. 6, 1989 
TN88-15 (TN89-15)................ Jan. 6, 1989 
TN88-16 (TN89-16)................ Jan. 6, 1989 


Texas: 


TXBB-1 (TXBQ=1) occoneeees wees Jan. 6, 1989 
TXB8-2 (TX89-2) -evvccseevveeeeee JAN. 6, 1989 
TXBB-3 (TXB9-3) occceseeone wwe Jan. 6, 1989 


TX88-11 (TX89-11) ............00 Jan. 6, 1989 
TX88-12 (TX89-12) ...........00 Jan. 6, 1989 
TX88-13 (TX89-13) ............ Jan. 6, 1989 
TX88-14 (TX89-14) Jan. 6, 1989 
TX88-15 (TX89-15) ............... Jan. 6, 1989 
TX88-16 (TX89-16)........... wwe Jan. 6, 1989 
TX88-17 (TX89-17) .......... wwe Jan. 6, 1989 
TX88-18 (TX89-18) .............. Jan. 6, 1989 
TX88-19 (TX89-19} .....:........ Jan. 6, 1989 
TX88-20 (TX89-20) ...........:. Jan. 6, 1989 
TXB8-21 (TX89-21) .....0....i Jan. 6, 1989 
TX88-22 (TX89-22) ....sesue.ne Jan. 6, 1989 
TX88-23 (TX89-23) ............. Jan. 6, 1989 
TX88-24 (TX89-24) ............. Jan. 6, 1989 
TX88-25 Jan. 6, 1989 
TX88-26 (TX89-26) .............. Jan. 6, 1989 
TX88-27 (TX89-27) ...ssscsssssee Jan. 6, 1989 
TX88-28 (TX89-28) .......-..... Jan. 6, 1989 
TX88-29 (TX89-29) ............ Jan. 6, 1989 


cosesesecesesere JAN. 6, 1989 
TX88-34 (TX89-34) ............... Jan. 6, 1989 
TX88-35 (TX89-35) .........000e .. Jan. 6, 1989 
TXB8-36 (TX89-36) .........0-00-0 Jan. 6, 1989 
TXB8-37 (TX89-37) «.......-.ces-0- Jan. 6, 1989 
TX88-38 (TX89-38) Jan. 6, 1989 


TXs8-44 (TX89-44)............... Jan. 6, 1989 
TX88-45 (TX89-45) ................ Jan. 6, 1989 
) aessecsseeerneee JAN. 6, 1989 

Jan. 6, 1989 


scssseeeseeeeeee Jan. 6, 1989 


UT88-3 (UT89-3) ....--ccocessvees .. Jan. 6, 1989 
Vermont: 
VT88-1 (VT89-1).................... Jan. 6, 1989 


Jan. 6, 1989 


Jan. 6, 1989 
Jan. 6, 1989 


VAB8-10 (VA89-10) ......csesses 
VA88-11 (VA89-11) .....0...... 
VA88-12 (VA89-12).. 
VA88-13 (VA89-13).. 
VA88-14 (VA89-14).. 
VA88-15 (VA89-15).. 
VA88-16 (VA89-16).. 
VA88-17 (VA89-17). 
VA88-18 (VA89-18).. 
VA88-19 (VA89-19).. 


VA88-24 (VAB9-24) .esseesunnee Jan. 6, 1989 
Virgin Islands: 

VIBB=1 (VIB9=1) .....ccsccsssseseseeeee JAN. 6, 1989 

VIBB-2 (VIB9-2)..cccsocsesrcssne .. Jan. 6, 1989 


Jan. 6, 1989 

coccvoossceqseesi. pM. 6, 2089 
Jan. 6, 1989 

csvecseesevee JAN. 6, 1989 
scesssesersereee JAN. 6, 1989 
vatlcbieatdi .- Jan. 6, 1989 
ssssseeseeseeee JAN. 6, 1989 
Jan. 6, 1989 

sssssseeseeseene JAN. 6, 1989 


Jan. 6, 1989 


WI88-10 (WI189-10) 
WIs8-11 (WI189-11) 
WI88-12 (W189-12) 
WI88-13 (W189-13) ......cccccssee 


WI88-15 


General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts.” This 


publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 
3238. 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes ail current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC this 3rd day of 
January 1989. 

Robert V. Setera, 

Acting Director, Division of Wage 
Determinations. 

[FR Doc. 89-274 Filed 1-5-89; 8:45 am] 
BILLING CODE 4510-27-M 


Employment and Training 
Administration 


Trade Adjustment Assistance for 
Workers; Supplemental Operation 
Instructions for Implementing the 1988 
Amendments to Trade Adjustment 
Assistance for Workers Program; 
Correction 


Change 1 to GAL 7-88 and Change 1 
to TEIN 6-88 were published in the 
Federal Register on December 21, 1988, 
at 53 FR 51522. The dates on both 
Changes were omitted in the 
publication, and that omission is 
corrected with this notice. The date for 
both Changes 1 is December 9, 1988. 

Dated: December 30, 1988. 

Roberts T. Jones, 

Assistant Secretary of Labor. 

[FR Doc. 89-257 Filed 1-5-89; 8:45 am] 
BILLING CODE 4510-30-M 


NATIONAL ECONOMIC COMMISSION 
Meeting 


AGENCY: National Economic 
Commission. 
ACTION: Notice of Commission meetings. 


summary: The National Economic 
Commission (‘the Commission”) will 
hold meetings on January 17, 18, 19, 31, 
and February 1 and 2, 1989. The 
commission was established by section 
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2101 of the Omnibus Budget 
Reconciliation Act of 1987, Pub. L. 100- 
203, enacted December 22, 1987. 

DATE, TIME AND PLACE: January 17, 1989: 
9:00 a.m.—2:30 p.m.; January 18, 1989: 
9:00 a.m.—5:30 p.m.; January 19, 1989: 
9:00-4:00 p.m.; January 31, 1989: 11:00 
a.m.-5:30 p.m.; February 1, 1989: 9:00 
a.m.—5:30 p.m.; and February 2, 1989: 9:00 
a.m. to 4:30 p.m. All meetings will be 
held in Room 562, Dirksen Senate Office 
Building, Washington, DC. 

Agenda: The agenda for these 
meetings will be announced as soon as 
practicable before the meetings. 

Closed Meeting: These meetings will 
be closed in order to avoid disclosure of 
information the premature disclosure of 
which would be likely to significantly 
frustrate the implementation of the 
Commission's mandate within section 
552b(c)(9), United States Code. 

FOR ADDITIONAL INFORMATION: 
Contact Jim Hildreth at 703/425-8986, 
National Economic:Commission, 734 
Jackson Place NW., Washington, DC 
20503. 
SUPPLEMENTARY INFORMATION: See 
Federal Register, volume 53, No. 80, 
Tuesday, April 26, 1988, page 14871. 
Drew Lewis, 

Co-Chairman. 

Robert S. Strauss, 

Co-Chairman. 

{FR Doc. 89-338 Filed 1-5-89; 8:45 am] 
BILLING CODE 6820-45-M 


NATIONAL SCIENCE FOUNDATION 


The National Science Foundation 
announces the following meeting: 

Name: DOE/NSF Nuclear Science 
Advisory Committee. 

Date and Time: January 27-28, 1989. 

Place: National Science Foundation, 
Room 540, 1800 “G” St., NW., 
Washington, DC. 

Type of Meeting: Open. 

Contact Person: Kari A. Erb, Program 
Director for Nuclear Physics, National 
Science Foundation, Washington, DC 
20550, (202) 357-7993. 

Minutes: May be obtained from 
contact person listed above. 

Purpose of Meeting: To advise the 
National Science Foundation and the 
Department of Energy on scientific 
priorities within the field of basic 
nuclear science research. 

Agenda: 


Friday, Jan 2 


9:00-12:30 
—NSF Budgets and Programs 


—DOE Budgets and Programs 
—NSF and DOE Responses to NSAC 
Theory Report 
—Report on HEPAP Planning Meeting 
—Report on KAON Subcommittee 
2:00-6:00 p.m. 
—Report from Instrumentation 
Subcommittee 
—New Long Range Planning 
Preparations 
Saturday, Jan 28 
8:30-3:30 
—Discussion of Long Range Planning 
—Presentation and Discussion of 
Major Instrumentation Proposals 
—Women and Minorities in Nuclear 
Science 
—Other Business 
3:30 
—Adjourn 
M. Rebecca Winkler, 
Committee Management Officer. 
January 3, 1989. 
[FR Doc. 89-198 Filed 1-5—-89; 8:45 am} 
BILLING CODE 7555-01-M 


Committee on Equal Opportunites in 
Science and Engineering; Meeting 


Name: Committee on Equal 
Opportunities in Science and 
Engineering. 

Place: National Science Foundation, 
1800 G Street NW., Washington, DC 
20550. 

Dates: January 25, 26, 27, 1989. 

Times/Rooms: 


January 25: Subcommittee on Women 

9:00 a.m.—12:00 p.m., Room 540 
January 22: Full Committee Meeting 1:30 

p-m.-420 p.m., Room 540 
January 26: Full Committee Meeting 9:00 

a.m.-12:00 p.m., Room 540 
January 26: Subcommitte on the 

Disabled 1:30 p.m.—4:30 p.m., Room 540 
January 27: Subcommittee on Minorities 

9:00 a.m.—12:00 p.m., Room 540 

Type of Meeting: Open. 

Contact: Mary M. Kohlerman. 
Executive Secretary of the CEOSE, 
National Science Foundation, Room 635. 
Telephone Number: 202-357-7066. 

Purpose of Meeting: To provide 
advice to the Foundation on policies and 
activities to encourage full participation 
of groups currently underrepresented in 
scientific, engineering, profesisonal and 
technicai fields. 

Summary Minutes: May be obtained 
from the Executive Secretary at the 
above address. 

Agenda:: To review progress by the 
subcommittees, become familiar with 
successful intervention programs, and to 
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meet with the director and other NSF 
staff. 

January 3, 1989. 

M. Rebecca Winkler, 

Committee Management Officer. 

[FR Doc. 89-199 Filed 1-5-89; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards; Meeting Agenda 


In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
January 12-14, 1989, in Reom P-114, 7920 
Norfolk Avenue, Bethesda, MD. Notice 
of this meeting was published in the 
Federal Register on December 1, 1988. 


Thursday, January 12, 1989 


8:30 a.m.-8:45 a.m.: Comments by 
ACRS Chairman (Open)—The ACRS 
Chairman will report briefly regarding 
items of current interest. 

8:45 a.m.—10:45 a.m.: Standard Design 
Certification and combined Licenses for 
Nuclear Power Plants (Open}—Review 
and report on proposed 10 CFR Part 52 
regarding Early Site Permits, Standard 
Design Certifications, and Combined 
Licenses for Nuclear Power Plants. 

11:00 a.m.—12:00 Noon: NRC 
Quantitative Safety Goals (Open)—- 
Discuss Proposed ACRS report to NRC 
regarding ihe proposed implementation 
plan for the NRC Quantitative Safety 
Goals. 

1:00 p.m.—2:00 p.m.: Meeting with NRC 
Commissioner James R. Curtiss 
(Open}—Discuss matters of interest 
regarding NRC/ACRS activities. 

2:15 p.m.—4:15 p.m.: Generic Issue 43, 
Air Systems Reliability (Open}—Review 
and report on proposed resolution of 
Generic Issue 43, Air Systems 
Reliability. 

4:15 p.m.-5:15 p.m.: Preparation of 
ACRS report to NRC (Open}—Discuss 
proposed ACRS report to NRC regarding 
proposed NRC Code Scaling Application 
and Uncertainty Evaluation 
Methodology for application to ECCS 
evaluation. 

5:15 p.m.-5:45 p.m.: Future ACRS 
Activities (Open}—Discuss anticipated 
subcommittee activities and items 
propesed for consideration by the full 
Committee. 

5:45 p.m.-6:00 p.m.: Nuclear Safety 
Research Program (Open}—Discuss 


scope and nature of ACRS annual report 
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to Gongrens on the NRC Research . 


6:00.p. m.-6:30 p.m.: Appointment of... 
ACRS Members (Open/Closed)— 
Discuss qualifications of candidates 
proposed for consideration as ACRS 
members and areas of expertise needed 
to conduct Committee business. 

Portions of this session will be closed 
to discuss information the release of 
which would represent a clearly 
unwarranted invasion of poteenat 
“privacy. 

Friday, January 13, 1989 

8:30 a.m.-9-30 a.m.: Fitness for Duty _. 
(Gpen)—Briefing by NRC staff regarding 
status of proposed fitness for duty rule. 

9:30 a.m.—12:00 Noon: Containment 
Systems (Open}—Review and comment 

proposed BWR Mark I 
containment performance and 
improvements. 

4:00 p.m.-2:00 p.m.: Accident 
Management (Open)—Briefing by NRC 
staff regarding proposed generic letter 
on accident management. es 

2:00 p.m.—3:00 p.m.: NRC Quantitative 
Safety Goals (Open)—Discuss proposed 
— report to NRC regarding: the NRC 
8 
the NRC quantitative safety goals. 

3:15 p.m.-6:00 p.m.: Preparation of. 
ACRS Reports to NRC (Open)—Discuss 
proposed reports to NRC regarding the 
preapplication review and approval for 
the Sodium Advanced Fast Reactor, : 
Standard Design Certification and 
Combined Licenses for Nuclear Power 
Plants, and Emergency Core Cooling 
Systems CSAU methodolgy.. : 
Saturday, January 14, 1989 
. 830 a.m—12:00 Noon: Preparation of 
ACRS Reports to NRC (Open}—Discuss 
proposed reports to NRC regarding 
items considered during this —. 

1:00 p.m.-2:30 p.m: ACRS | 
Subcommittee Activities (Oj 
Closed)}—Hear and discuss status of 


being 

provided in confidence by a foreign 

source. 

see ae rece 

ee Seren eens items 

considered during this meeting. 
Procedures for the conduct of and 

participation in ACRS meetings were 

published in the Federal Register on 

October 27, 1988 (53 FR 43487). In 


Seleigeear pee , 


accordance with these procedures, oral 
or-written. statements-may be- presented 
by members of the. public, recordings .. 
will be permitted only during those, 
portions of the meeting whena ... 
transcript is being kept, and questions 
may be asked only by members of the . 
Committee, its consultants, and Staff. . 
Persons desiring'tomake oral =. 
statements should notify the ACRS _ 
Executive Director as far in advance as: 
practicable so that appropriate, 
arrangements can be made to allow the’ 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to-the ACRS Executive Director, Mr. 
Raymond F. Fraley, prior to the meeting. 
In view of the possibility that the 
schedule for ACRS meetings may be .- 
adjusted by the Chairman as necessary. 
to facilitate the conduct of the meeting. 
persons planning to.attend should check 
with the ACRS Executive Director if 
such rescheduling would result.in major 
inconvenience. 

I have determined in accordance with. 
subsection .10(d) Pub. L. 92-463. that it is 
necessary to close portions of this 
meeting as noted above to discuss 
information the release of which would 


‘represent a clearly unwarranted 


invasion of personal privacy (5 U.S.C. 
552b(c)(6)), to discuss physical security 
information applicable to the matters 
being considered (5 U.S.C. 552b{c){3)) © 
and information provided in confidence 
by a foreign source (5 U.S.C. 552b{c)(4)). 

Further information topics - 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allowed can be obtained 
by a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 301/492-8049), 
between 6:15 a.m. and 5:00 p.m. 

Date: December 30, 1988. - 


John C. Hoyle, — 


Advisory Committee Management Officer. 


i [FR Doc, 89-240 Filed 1-5-89; 8:45 am] 


[Docket No. 50-293] 


Boston Edison Co., Pilgrim Nuclear 
Power Station; issuance of Final 
Director's Decision 

‘Notice is hereby given that the 
Director, Office.of Nuclear Reactor 
Regulation, has issued a Final Decision 
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concerning a request filed pursuant to 10 
CFR 2.206 by Massachusetts Governor 
Michael S. Dukakis and Attorney 
General James M. Shannon that 


‘requested that the Director of the Office 


of Nuclear Reactor Regulation (NRR) 
institute a proceeding to modify, - 
suspend, or revoke:thé operating license 
held: by:Boston:Edison Company (BECo, 
the licensee} for‘its Pilgrim Nuclear 
Power Station (Pilgrim). * -‘° - 

On May 27,1988, the Director of the ‘ 
Office of Nuclear Reactor Regulation — 
issued an “Interim Director's Decision 
under 10 CFR 2.206” concluding that a 
portion of the request concerning the 
need for a probabilistic risk assessment 
was denied. In that decision, the , 
Director stated the portion of the 
Petition covering management and 
emergency preparedness would be 
addressed in a subsequent response. 

The second response on October 6,..: - 
1988, culminated in a “Second Interim 
Decision under 10 CFR 2.206”. 
concerning numerous deficiencies in 
licensee management, and for reasons 
explained in. the Decision, that portion 
‘of the Petition was denied: «- ° 

The Director of the Office’ of Nacleiir. 
Reactor Regulation has determined that 


the Petition, with respect to the 


remaining issue, deficiencies in 
emergency preparedness, should be _ 
denied. The reasons for this Decision 


" are explained in the “Final Director's 


Decision Under 10 CFR 2.206, DD-88- 
21,” which is available for public 
inspection in the Commission's: Public 
Document Room, in the Gelman. . 
Building, Lower Level, 2120.L Street, 
NW., Washington, DC 20555 and at the. 
Local Public Document Room at the 
Plymouth Public Library, 11 North . . 
Street, Plymouth, Massachusetts 20360. 

A copy of the Decision will be filed 
with the Secretary for the Commission's 
review in accordance with 10 CFR - 
2.206({c). As provided in this regulation, 
the Decision will constitute the final © 
action of the Commission twenty-five 
(25) days after issuance, unless the 
Commission, on its own motion, * 
‘institutes review of the Decision within 
that time period. 


Dated at Rockville, cneient, this 29th day “ 
of December 1988. 

For the Nuclear Regulatory Coshniloston. 
Richard H. Wessman, 
Director, Project Directorate I-3, Division of 
Reactor Projects 1/1. 
{FR Doc. 89-239 Filed 1-5-89; 8:45 am] 
BILLING CODE 7590-01-M 
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- {NUREG-0600) : 


Standard Review Plan for the Review 
ot Safety Analysis Reports for Nuclear 
Power Plants; issuance and Availability 


‘The U.S, Nuclear Regulatory. 
Commission (NRC) has published 
Revision 2 to SRP Section 5.2.2, ; 
“QOverpressure ee and Revision 


Revision 2 to SRP Section and... 
Revision 1 to its associated ‘aay 


Technical Position RSB 5-2 incorporate . 


a definition of the phrase “at low 
temperatures” that is used in the 
requirement for a low temperature 
overpressure protection’ (LTOP) system. 
The phrase is defined by adding a new 
Branch Position B.2, which specifies the 
enable. temperature below which the © 
LTOP system must be operable. Fracture 
considerations are the basis for 
establishing the enable temperature. 
This revision provides relief for those 
plants whose licensees are interpreting 
’ the phrase “at low temperatures” in an 
overconservative way. They protect the 


__. pressure-temperature (P-T) limits over 


the entire temperature range from — 
startup to the temperature : 
.”' corresponding'to the safety valve 

-- setpoint pressure (about 2400 psig). 


-” When this is done with a fixed LTOP 


setpoint, the operating window between 
the LTOP setpoint pressure and 
saturation pressure at the LTOP enable 
tempetature becomes narrow, and 
' heatup and cooldown become 
painstakingly slow. 

Constraint on operating flexibility will 
be: worse when licensees implement 
Regulatory Guide 1.99, Revision:2; as the 
basis for calculating the effecis of. -.. 
radiation embrittlement on P-T limits, 
because the effects are greater than 
predicted by Revision 1 to R.G. a 
This situation. was rec when the. 
Regulatory Analysis for Revision 2 was 
prepared, and the proposed revision of 


SRP 5.2.2’and Branch Technical Position ‘ 


RSB 5-2 was included in the CRGR 
package to provide relief to the extent 
possible consistent with fracture- ° , 
prevention requirements." ©" a 
The revised SRP sections are effective 
immediately. A copy is expectedtobe . 
available in the Public Document Room . 
within two weeks. Copies of the revised. 
SRP Sections or of the complete 
Standard ‘Review Plan, NUREG-0800, 
Accession No. PD-81-920199, aré 
available for purchase from the National 


‘ Technical Information Service, 5285 Port 


Royal Road, Springfield, Virginia 22161; 
telephone (703) 487-4650. 

Dated at Rockville, Maryland this 30th day 
of December 1988. 

For the Nuclear Regulatory Commission. 
Frederick J. Hebdon, 
Chief Inspection and aie 
Development and Analysis Staff, Office of 
Reactor Regulation. 
[FR Doc. 89-238 Filed 1-5-89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-443-OL-1 & 50-444-OL-1] 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
the onsite.eme planning and 
safety issues phase of this operating 
license proceeding: As reconstituted, the 
Appeal Board will consist of the 
following members: 

Alan S. Rosenthal, Chairman . 
Thomas S. Moore 


‘Howard A. Wilber 


Barbara A. Tompkins, 


‘Secretary to the Appeal Board. 


Dated: December 30, 1988. 


[FR Doc. 89-241 Filed 1-5-89; 8:45 am] 
BILLING CODE 7590-01-04 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


United | States-Canada Free-Trade. 
Agreement; Confirmation of Date of 
Entry into Force 

AGENCY: Office of the United States 
Trade Representative. 

ACTION: Confirmation of date of entry _. 
into force of the United States-Canada 
Free-Trade Agreement. , 


The United States-Canada Free Trade 


Agreement (“the Agreement”), which 
was approved and implemented in the 
Pub. L. 100-449, the “United States— 
Canada Free-Trade Implementation 
Act,” 102 Stat. 1851 (“the Act”), entered 
into force on January 1, 1989. 
SUPPLEMENTARY INFORMATION: Over the 
past several weeks, a rtumber of federal 
agencies have published notices in the’ - 
Federal Register of regulations © © ~~ 


implementing the Agreement and the 
Act. The Federal notices stated 
that the regulations would take effect 
upon the date of entry into force of the 
Agreement and that the United States 
Trade Representative would provide 
Feo omg in the Federal Register of 
it date. 


FOR FURTHER INFORMATION CONTACT: 
Charles E. Roh, Associate General 


General 
General Counsel, at (202) 395-3432. 
Judith H. Bellow, 
General Counsel. 
[FR Doc. 89-294 Filed 1-5-89; 8:45 am] 
BILLING CODE 3190-01-8 


The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under Subpart Q of the 
Department of Transportation's 
Procedural Regulations (See 14 CFR 
302.1701 et seq.}. The due date for 
answers, coriforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
aonees by expedited 

Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order; or in appropriate cases a 
final order without further proceedings. 


Docket No.: 46040 

Date Filed: December 27, 1988. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: January 24, 1989. 

Description: Application of American 


Pacific Airlines, Inc. pursuant to section 
401(d)(1) of the Act and Subpart Q.of the 


‘ Regulations requests a certificate of 


public convenience and necessity 
authorizing interstate and overseas 
scheduled air transportation, - 


Docket No.: 46047 


Date Filed: December 30, 1988. 

Due Date for Answers, Conforming — 
Applications, or Motions to Modify" 
Scope: January 27; 1989. 

Description: Application of jajttail 
Air, Inc. pursuant to section 401(d)(1) of 
the Act and Subpart Q of the = , 
Regulations, requests authority to 





engage in interstate and overseas 
scheduled air transportation. 
Phyllis T. Kaylor, 

Chief, Documentary Services Division. 


The Long Island Rai! Road has 
petitioned the Federal Railroad 
Administration (FRA) for relief from 
certain requirements of § 236.587 of the 
Rules, Standards and Instructions 
(RS&1) (49 CFR 236.587). This.proceeding 
is identified as FRA's: RS&I Application 
Number 1051. 


in tis proceeding, the LIRR is seeking 


out between the initial terminal and. 
equipped territory, a departure test shall 
be made prior to entering equipped. 

@ temporary exemption at . 
certain locations from the requirement. 
of § 236.587{d)(1) that quenait that 
whoever performs the departure test 


shall certify in writing that such test was: 


properly performed; and a temporary 
exemption from the requirement of 
§ 236.587 to the extent that where test 


—_! fails, a departure test not be 


After examining the carriér’s proposal 
and the available facts, the FRA has Es 


required. 


necessary before a final decision is nm 
made on this proposal. - 


Accordingly a public bigaring j is ses 


set for 10 a.m. on February 14, 1989, in 


The hesring will be au infor ene 
and -will-be conducted in accordance 
with Rule 25 of the FRA’s Rules of 
Practice {49 CFR 211.25), by a 
representative designated by the FRA. 

The hedring will be a nonadversary 
proceeding and, therefore, there will be 
no cross-examination ef persons 
presenting statements. The FRA 
representative will make an opening 
statement outlining the scope of the 
hearing. After all initial statements have 
been completed, those persons wishing 
to make brief rebuttal statements will be 
given the opportunity to do so in the 
samie order in which they made their 
initial statements. Additional 
procedures, if necessary for the conduct 


of the hearing, will be announced at the 
hearing, 


Issued in Washington, DC, on December 27, 


1988. 
JW. Walsh, 

Associate Administrator for Safety. 
[FR Doc. 89-226 Filed 1-5-9; 6:45 am] 
BILLING CODE €910-06-M 


[FRA Waiver Petition Docket No. 11-88-5] 


Long Island Rail Road; Public Hearing 


The Long island Rail Road (LIRR) has 
petitioned the Federal Railroad 
Administration (FRA) fora permanent 
waiver of with certain 
requirements of § 229.9{d) of the 

Railroad Locomotive Safety Standards 
(49 CFR Part 229) for its fleet of M-1 and 


M-S self-propelled transit cars defined . 


as MU locomotives in the standards... 
This proceeding is identified as FRA's.. 
Waiver Petition Docket No. LI-88-5. 
In this proceeding, the LIRR is seeking 
a permanent waiver of compliance with 
§ 229.9(d), which requires that, “A dead 
locomotive may not continue in use 
following a calendar day inspection as a 
controlli 
a train or motive-consist.” The LIRR. 
requests that it be permitted to operate 
dead locomotives as controlling: 
locomotives or at the head of a train:or 


locomotive consist, provided mere meat: 


the following conditions: 
1. Number of dead cars.(MU . 


locomotives) in an MU train shell a 


limited to: .- -: 

a. 3 dead cars for 12-and 10-car 
trains. *.: 
b. 2. dead cars i hometenion.: 


c poten tear rene 4 


.d, No:dead cars ‘for 2-car trains. 

2. Cars operated dead will anes al 
tread brake units eperative. : 

3. Cars operated dead will < 
continuein service beyond the next - 
periodic inspeotion. 

4. Cars operated dead will be: 
operated in compliance with the 
following conditions: 

a. All systems and components on an 
MU locomotive shall be free of 
conditions that endanger the safety of . 
the passengers, crew, locomotive or — 
train. 


b. A motor or a generator on an MU 
locomotive may not have any of the 
following conditions: 

i. Be shorted or grounded unless . - 
completely isolated from the power 
supply 

ii. Throw solder excessively 

iii. Show evidence of coming apart 

iv. Have an overheated support 
bearing. 


locomotive or at the head of _ 
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The LIRR believes that operation of a 
limited number of dead MU locomotives 
in an MU train is safe, including the lead 


whick command the train from the 
controlling locomotive are independent 
of the traction system. These safety- 
related trainline functions are confirmed 
as operational through various tests and 
inspections. 

2. No electrical stress is imposed on a 
car with the traction system inoperative 
because it is automatically electrically 
disconnected. 

3. No additional stress is placed on 
the cars with traction systems operating 
as the current delivered to the traction 
system is limited independently on each 
car, which results only in a reduced rate 
of acceleration. 

4. Analysis shows that under worst- 
case operating conditions, 70 percent of 
the cars in a train with operating 
traction systems will assure that the. ., 
train can be moved up a grade without , 
stalling, Stalling on.a grade could cause. . 
abnormal electrical stress on the 
traction system. 

5. Wheel .slide control i is, operative ...; 
even when the traction system 1G; 2652-3 
inoperative... 

& The M1 kad bd-8 cars ape depigned 
to utilize blended friction and dynamic -. 
braking {traction motors switched tp. 
operate as generators) i in stopping. . = 
However, the friction brake system is ; . 
designed to provide approximately. , _; 
equal braking to that provided by, the : , 
blended dynamic brake and friction. , 
brake. The test data shows that a. 
brake aloiie provides stopping distances 
within specification requirements. .. eer 

The FRA finds that the LIRR’s request * 
for a waiver from § 229.9(d) must also be: 
considered ini relationship to other ~ © 
regulations in Part 229; for instance, *” 

§ 229.9[b) allows a locomotive that 
develops a non-complying condition en 
route to continue in service only until 
either [i) it arrives at the next forward - 
point at which necessary repairs can be 
made to bring it into compliance, or (ii) 
the next calendar day inspection. 
Further, § 229.21(b) (Daily Inspection) . 
requires that ‘any condition that fails to’ 
meet any requirement of Part 229 shal! © 
be repaired before the locomotive is 
used. xs 

After examining the carrier’ “ot 

proposals, the FRA has determined shat 
a public hearing is necessary before a 
final decision is made on this petition. 

Accordingly, a public hearingis 
hearby set for 10 a.m. on February 15, 
1989, in Room 305-C, Jacob K. Javits 
Federal Building at 26 Federal Plaza, in _ 
New York, New York. 
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The issuance of this notice of a public 
hearing in no way alleviates the LIRR 
from compliance of the requirements of 
the Railroad Locomotive Safety 
Standards as they apply to its M-1 and 
M-3 MU locomotives. 

The hearing will be a nonadversary 
proceeding and, therefore, there will be 
no cross-examination of persons 
presenting statements, The FRA 
representative will make an opening 
statement outlining the scope of the 
hearing. After all initial statements have 

_ been considered, those persons wishing . 
_ to make a brief rebuttal state statement will 
_ be given an opporturiity. to do so in the 
order in which they made their 
al statements. Additional ° 
if n for the conduct 


‘ Seg rr: 


terested persons are also invited to” 
particivald i thle pecovoding bp 
‘gubmitting — views and comments 

Communica ions concerning 

nal should refer to FRA Waiver 
‘Petition Docket No. LI-88-5 and must be 
: Glock. Otten nt tas Cha Re the Docket: 


i WFR Pc S0-S87 Pied 5-64. om : 
Pes Sere oH? j 


A tig ‘The Port Author ene fudeon 
“Gesperaiina (PA: 
Federal Railroad Admisiitraton (FRA) . 

for a permanent waiver of 


compliance 
_ with certain requirements of § 229.141(a) . 


_’ of the Railroad Locomotive Safety 
_ Standards (49 CFR Part 229). This 
‘proceeding is identified as FRA Waiver 
. Petition Docket No. LI-86-6. 
In this proceeding, PATH, is seeking a 
permanent waiver of compliance with 
§ 229.141(a), which requires that MU 
locomotives in trains having a total 
empty weight of more than 600,000 
_ pounds shall resist a minimum static 


n Nasa ts ‘3 


ape 


end load of 800,000 pounds without 
developing any permanent deformation 
in any member of the body structure. 

The entire fleet of more than 300 MU 
locomotives owned and operated by 
PATH are all built to conform to the 
requirements of § 229.141(b), which 
requires that MU locomotives in trains 
having a total empty weight of less than 
600,000 pounds shall resist a minimum 
static end load of 400,000 pounds 
without developing any permanent 
deformation in any member of the body 
structure. 

At-the present time, PATH is 

operating trains of seven and eight MU 

locomotives which have a total empty 


cheat of ined tho Sones pines. oa 


MU locomotives in those - 
ehouedaae are in compliarice with 
§ 229.141(b). However, PATH proposes 
to operate nine and ten MU locomotives 
in trains which will exceed a total 


empty weight of 600,000 pounds, and the ; 


MuU locomotives in the 
tions will not meet FRA's . 
ts. It is for this reason that 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0229. 
Form Number: 6406.: 


Description: This form is used’ by 
certain employee plans that request a 
determination letter on an amendment 
to the plan. The information gathered 


will be used to decide whether the plan 
,, . 48 Qualified'under section 401(a). 


Businesses or ‘other for- ' 


; peat, Risall Pudingends or. 


* Eetimated Nunber of Rebpondents: 
70,000. 


1. Estimated Burden Haurs Per . 
Response/Recordkeeping: . : 
-Recordkeeping—18 hours 39 minutes 


i Learning about the law or the form-—2 


“ Ietniel in Washington, DC od December 22, 


JW. Walsh, 
Aswociots Adpitiditivie fot Sety 

[FR Doc. 89-228 Filed 1-5-89; 8:45 am] 
—————————————————————— 
DEPARTMENT OF THE TREASURY 
Public information Collection 
Requirements Submitted to OMB for 


' Dated: December 30, 1988. 


hours 40 minutes . 


; Parte 5g 


assembling, and sending the. 
orm to IRS—1 hours 4 minutes 


. (202) 535-4297, Internal Revenue 


Service, Room 5571, 1111 Cees 
Avenue NW., Washington, DC 20224, | 
OMB Reviewer: Milo Beddeilienl.: 


(202) 395-6880, Offi f Management 
ind Budget Room 3001, New ecutive.. 
“Office Building, Washington, IC 20509. 


Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 89-195 Filed 1-5-89; 8:45 am] 
BILLING CODE 4810-25-™ 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Date: December 30, 1988. 


The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 





OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission{s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20228. 


Internal Revenue Service 


OMB Number: New. 

Form Number: None. 

Type of Review: New Collection. 

Title: Opinion Survey of Taxpayers 
Contacted by the IRS Collection 
Function. 

Description: Information gathering for 
operation and evaluation: The 
data collected will be used to evaluate 
the level of satisfaction of taxpayers 
contacted by the IRS Collection 
Function, to identify possible areas of 
program improvement, and thereby 
improve the effectiveness of Collection 
activities. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
6,000. 

Estimated Burden Hours Per 
Response: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
1,000 hours. 

Clearance Officer: Garrick Shear, 
(202) 535-4297, Internal Revenue 
Service, Room 5571, 1111 Constitution 
Avenue NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Reom.3001, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 89-196 Filed 1-5-89; 8:45 am] 
BILLING CODE 4810-25-m 


Pubiic information Collection 
Requirements Submitted to OMB for 
Review 


DATE: December 30, 1988. 


The Department of Treasury has 
submitted the following public 
information collection eminent to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1988, 
Pub. L. 96-511. Copies of the 


submission{s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0197. 

Form Number: 5300. 

Type of Review: Revision. 

Title: Application for Determination for 
Employee Benefit Plan. 

Description: IRS needs certain 
information on the financing and 
operating of employee benefit plans set 
up by employers. IRS uses Form 5300 to 
obtain the information needed to 
determine whether the plans qualify 
under Code sections 401{a) and 501{a) 
for the related trust as tax exempt. 
Respondents: individuals or households, 
Businesses or other for-profit, Smail 
businesses or organizations. 
eo Number of Respondents: 


iatniated Burden Hours Per Response/ 

Recordkeeping: 

Recordkeeping—31 hours 34 minutes 

Learning about the law or the form—3 
hours 23 minutes 

Preparing the form—6 hours 50 minutes 

Copying, assembling, and sending the 
form to IRS—48 minutes 

Estimated Total Recordkeeping/ 

Reporting Burden: 9,315,390 hours 

OMB Number. 1545-0260. 

Form Number: 706-CE. 

Type of Review: Revision. 

Title: Certificate of Payment of Foreign 

Death Tax. 

Description: Form 706-CE is used by the 

executors of estates to certify that 

foreign death taxes have been paid so 

that the estate may claim the foreign tax 

credit allowed by Internal Revenue Code 

section 2014. The information is used by 

IRS to verify that the proper credit has 

been claimed. 

Respondents: Individuals or households. 

Estimated Number of Respondents: 

2,000. 

Estimated Burden Hours Per Response/ 

Recordkeeping: 

Recordkeeping—46 minutes 

Learning about the law or the form—4 


minutes 
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Preparing the form—25 minutes 
Copying, assembling, and sending the 
form to IRS—28 minutes. 
Estimated Total Recordkeeping/ 
Reporting Burden: 3,420 hours. 
Clearance Officer: Garrick Shear, (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue 
NW., Washington, DC 20224. 
OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 
Departmental Reports Management Officer. 
[FR Doc. 89-197 Filed 1-5-89; 8:45 am] 
BILLING CODE 4810-25-81 


VETERANS ADMINISTRATION 


Veterans Administration Wage 
Committee; Meetings 


The Veterans Administration, in 
accordance with Pub. L. 92-463, gives 
notice that meetings of the Veterans 
Administration Wage Committee will be 
held on: 

Thursday, January 12, 1989, at 2:30 p.m. 
Thursday, January 26, 1989, at 2:30 p.m. 
Thursday, February 9, 1989, at 2:30 p.m. 
Thursday, February 23, 1989, at 2:30 p.m. 
Thursday, March 9, 1989, at 2:30 p.m. 
Thursday, March 23, 1989, at 2:30 p.m. 


The meetings will be held in Room 
300, Veterans Administration Central 
Office, 810 Vermont Avenue, NW., 
Washington, DC 20420. 

The Committee's purpose is to advise 
the Chief Medical Director on the 
development and authorization of wage 
schedules for Federal Wage System 
(blue-collar) employees. 

At these meetings the Committee will 
consider wage survey specifications, 
wage survey data, local committee 
reports and tions, 
statistical analyses, and proposed wage 
schedules. 

All portions of the meetings will be 
closed to the public because the matters 
considered are related solely to the 
internal personnel rules and practices of 
the Veterans Administration and 
because the wage survey data 
considered by the Committee have been 
obtained from officials of private 
business establishments with a 
guarantee that the data will be held in 
confidence. Closure of the meetings is in 
accordance with subsection 10(d) of 
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Pub. L. 92-463, as amended by Pub. L. 
94-409, and as cited in 5 U.S.C. 
552b(c)(2) and (4). 

However, members of the public are 
invited to submit material in writing to 
the Chairperson for the Committee's 
attention. 

Additional information concerning 
these meetings may be obtained from 
the Chairperson, Veterans 
Administration Wage Committee, Room 
1175, 810 Vermont Avenue, NW., 
Washington, DC 20420. 

Dated: December 28, 1988. 

By Direction Of The Administrator. 


Donald R. Smith, 

Acting ADA/Public Affairs. 

{FR Doc. 89-180 Filed 1-5~89; 8:45.am] 
BILLING CODE 8320-01-M 
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Sunshine Act Meetings 


This me to of the FEDERAL REGISTER 


Act” (Pub. L 90409) 5 USC. 552b(e)(3). 


FARM CREDIT ADMINISTRATION 

Regular Meeting 

summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
forthcoming regular meeting of the Farm 
Credit Administration Board (Board). 
The regular meeting of the Board is 
scheduled for January 6, 1989. 


DATE AND Time: The meeting is 
scheduled to be held at the offices of the 
Farm Credit Administration in McLean, 
Virginia, on January 6, 1989, from 10:00 
a.m. until such time as the Board may 
conclude its business. 


FOR FURTHER INFORMATION CONTACT: 
David A. Hill, Secretary to the Farm 
Credit Administration Board, 1501 Farm 
Credit Drive, McLean, Virginia 22102- 
5090, (703) 883-4003. 


aporess: Farm Credit Administriaton, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 


SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 
parts of this meeting will be closed to 
the public. The matters to be considered 
at the meeting are: 
Open Session 
1. Summary Prior Approval Items 
2. Implementaton of the Agricultural Credit 
Act of 1987 
—Final Regulations on Receiverships 
—Final Regulations on Secondary Market 
—Final Regulations on Funding and 
Assistance Corporation Collateral Issues 
—Final Regulations on Borrower Rights, 
Effective Interest Rates 
3. Proposed Regulations Concerning Prior 
Approvals and Human Resources 
Management 
4. CEO Compensation Guidelines 


Closed Session ' 

5. Institution Requests Concerning CEO 
Compensation 

6. Salary Ranges for the Sixth District 

7. Examination and Enforcement Matters 

8. Farm Credit Administration Operations 

9. Jackson FLB/FLBA, in Receivership 


! Session closed to the public—exempt pursuant 
to 5 U.S.C. 552b{c) (2). (4). (6). (8). and (9). 


Dated: January 3, 1989. 
David A. Hill, 
Secretary, Farm Credit Administration Board. 


[PR Doc. 89-311 Filed 14-89; 12:24 pm] 
BILLING CODE 6705-01-M 


Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:03 p.m. on Tuesday, January 3, 1989, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session to consider matters 
relating to the possible closing of an 
insured bank. 

In calling the meeting, the Board 
determined, on motion of Director C.C. 
Hope, Jr. (Appointive), seconded by Mr. 
Dean S. Marriott, acting in the place and 
stead of Director Robert L. Clarke 
(Comptroller of the Currency), concurred 
in by Chairman L. William Seidman, 
that Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public interest 
did not require consideration of the 
matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b{c)(8), (c)(9)(A){ii), and 
(c)(9)(B)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550 -17th Street NW., Washington, DC. 


Dated: January 4, 1989. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Deputy Executive Secretary. 
{FR Doc. 89-331 Filed 1-489; 12:24 pm] 
BILLING CODE 6714-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 
TIME AND DATE: 10:00 a.m., Wednesday, 
January 11, 1989. 
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 
STATUS: Open. 
MATTERS TO BE CONSIDERED: 

1. Publication for comment of proposed 
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amendments to Regulation Z (Truth in 
Lending) implementing the Home Equity Loan 
Consumer Protection Act to require’ 
additional disclosures for home equity lines 
of credit and to place limitations on home 
equity plans. 

2. Any items carried forward from a 
previously announced meeting. 

Note: This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board's 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
Information Office, Board of Governors of the 
Federal Reserve System, Washington, DC 
20551. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 


Date: January 4, 1989. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 89-356 Filed 14-89; 3:51 pm] 
BILLING CODE 6210-01-™ 


FEDERAL RESERVE SYSTEM, BOARD OF 
GOVERNORS 

TIME AND DATE: Approximately 11 a.m., 
Wednesday, January 11, 1989, following 
a recess at the conclusion of the open 
meeting. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


status: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 


Date: January 4, 1989. 
William W. Wiles, 
Secretary of the Board. 


[FR Doc. 89-357 Filed 1-489; 3:51 pm] 
BILLING CODE 6210-01-M 
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NATIONAL CREDIT UNION 
ADMINISTRATION 


TIME AND DATE: 9:30 a.m., Thursday, 
January 12, 1989: 


PLACE: Filene Board Room, 7th Floor, 
1776 G Street NW., Washington, DC 
20456. 


STaTus: Open. 
MATTERS TO BE CONSIDERED: 


1. Approval of Minutes of Previous Open 
Meetings. - 

2. Economic Commentary. 

3. Central Liquidity Facility Report and 
Review of CLF Lending Rate. 

4. Insurance Fund Report. 


5. Proposed Charter for Mid-Bronx 
Community Development Federal Credit 
Union, Bronx, New York. 

RECESS: 11:00 a.m. 

TIME AND DATE: 11:30 a.m., Thursday, 

January 12, 1989. 

PLACE: Filene Board Room, 7th Floor, 

1776 G Street NW., Washington, DC 

20456. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 


1. Approval of Minutes of Previous Closed 
Meetings. 
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2. ADP USERS Guide. Closed pursuant to 
exemption (2). 

3. Administrative Action under section 206 of 
the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9)(A)(ii), and 
(9)(B). 

FOR MORE INFORMATION CONTACT: Becky 

Baker, Secretary of the Board, 

Telephone (202) 682-9600. 

Becky Baker, 

Secretary of the Board. 

[FR Doc. 89-373 Filed 14-89; 3:51 pm] 

BILLING CODE 7535-01-M 





512 
Corrections 


This section of the FEDERAL REGISTER 


50 CFR Part 602 
[Docket No. 81011-8211] 


Guidelines for Fishery Management 
Plans 


Correction °~ 


In the proposed rule document 
beginning on page 53031 in the issue of 
Friday, December 30, 1988, make the 
following correction: 

On page 53036, in the third column, in 
the file line at the end of the document, 
“FR Doc. 88-30007" should read “FR 
Doc. 88-30007a". 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National institutes of Health 


National institute of Neurological and 
Communicative Disorders and Stroke; 
Meeting 


Correction 

in notice document 88-28347 beginning 
on page 49794 in the issue of Friday, 
December 9, 1988, make the following 
correction: 

On page 49794, in the third column, in 
the third line from the bottom, “Review 
B” should read “Review A”. 


BILLING CODE 1505-01-D 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


implementation of Modifications in 
Speciality Steel import Relief . 
Correction 


In notice document 88-29943 
on page 52897 in the issue of Thursday, 


December 29, 1988, make the following 


corrections: 

1. On page 52897, in the second 
columa, in the seventh line, “the” should 
read “to”. 
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2. On the same page, in the same 
column, in the 33rd line from the bottom, 
“or” should read “of”. 

3. On the same page, in the same 
column, in the fifth line from the 
bottom,“chromium” was misspelled. 

4. On the same page, in the third 
column, in the paragraph designated 
“4(a)(xvi)", at the end of the last line, 
the period should be a semicolon. 

5. On page 52898, in the second 
column, in the 11th line, “7220.20” 
should read “7222.20”. 

6. On the same page, in the third 
column, in the 14th line, “7220.10” 
should read “7222.10”. 

7. On page 52899, in the table, in the 
third column, the 15th entry, which now 
reads, “355,620” should read “202,304”. 

8. On the same page, below the table, 
in the third column, at the end of the 
first line, “7117.22.50" should read 
“7217.22.50”. 


BILLING CODE 1505-01-D 
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: Department of 
Commerce 


National Oceanic and Atmospheric 
Administration 


15 CFR Parts 970 and 971 

Deep Seabed Mining; Final Regulations 
for Commercial Recovery and Revision 
of Regulations for Exploration; Final Rule 
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DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


15 CFR Parts 970 and 971 
[Docket No. 50712-8052] 


Deep Seabed Mining; Final Regulations 
for Commercial Recovery and 
Revision of Regulations for 
Exploration 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 

ACTION: Final rule. 


SUMMARY: Pub. L. 96-283, the Deep __ 
Seabed Hard Mineral Resources Act 
(the Act) authorizes the Administrator of 
the National Oceanic and Atmospheric 
Administration (NOAA) to issue, to_. 
eligible United States citizen a’ plicants, 
licenses for exploration for a permits - 
for.the commercial recovery of deep 
seabed hard mineral resources. The Act , 
also requires that NOAA issue. ae 
regulations with respect to deep ‘seabed 
mining licenses and permits. Théese.rules 
set forth the procedures and substantive 
requirements according to the terms of 
the Act pursuant to which U.S. citizens ~ 
may apply for and NOAA will issue 
commercial recovery permits. Through 
the Act’and these rules the United 

States exercises a freedom of the 

seas under accepted principles 7“ 
international law. 

DATES: These rules will become . 
effective February 61989. 
ADDRESSES: Inquiries:and submissions « 
should be mailed to: «= -:: ; rik 
Ocean Minerals. and Sneciy Tivicion, oe 

Office of Gcean and Coastal Resource 

Management, National Qcean Service, 

NOAA, 1825 Connecticut Avenue; - ~~ 

NW., Suite 710, Washington,.DC .. 
FOR FURTHER INFORMATION CONTACT: © 
James P. Lawless, Chief, Ocean Minerals 
and: Energy Division (202)}:673-5121, or : 
John W. Padan, Program Manager, Deep 
Seabed Mining (202) 673-5117, at the 
above address. 

SUPPLEMENTARY INFORMATION: 

1980 and 1981, NOAA engaged in its 
first rulemaking to implement ‘the Act 
and issued regulations on Septetiiver 25, 
1981, pertaining to exploration by U.S. 
citizens for deep seabed hard ‘mineral 
resources (15 CFR Part 970). 

NOAA now issues regulations to’ - 
implement the Act with respect to - 
comniercial. recovery. These féquiations 
are-intended to complete the next phase 
of:implementation and thus provide a ° 
basis for major long-term planning and 


decisions by current and potential 
operators. 

NOAA recognizes that ree aa 
such as changes in technology, 
availability of new environmental data 
and results of monitoring, and the 
potential future national need for 
manganese, may necessitate future 
changes in the regulations adopted 
pursuant to this rule 
Consequently, the regulations are 
designed to encourage the development 
of technology necessary to recover deep 
seabed manganese nodules by providing 
a clear regime now, for corporate 
planning purposes, while allowing for 
changes in regulations, if needed, and 


deteniog detailed decisions on permit- 


specific terms, conditions and 
restrictions (TCRs) until the time of 


permit issuance. This two stage process" 


will facilitate ‘planning, by enabling 


planners to-know now the generat levels 
of efforts that ‘will be required, atid their 
approximate costs, without precluding ~ : 


the opportunity:for future research 


results and improvements in state of the’ 
art to be reflected in the TCRs. The “’ © 


regulations also recognize the need ‘for « 
flexibility iri drder to promote the 
development of deep seabed mining 
techniques and‘systems in a manner 
compatible with the requirements of the 
Act-and regulations. 


Structure of the Regulations i 


: The regulations are structured to «- ~ 
present proéedures and requirementé in - 


the approximate chronotogical order in : 
which they will be encountered ii the : 
application process: The regulations — 
begin-by setting out their: ‘underlying ~ 
purpose and the basic legal ; eerste * 
established by the Act, ‘aswell as the 


definitions applicable to the rules. The . 
steps‘that the applicant and‘NOAA will * 


follow ate set forth mostly in Subparts‘B 
through D while the more substantive ° 
discussion of major issues that ‘arise™ 

the course of issuing and °° 
operating under a permit are found’ 
primarily in Subparts E-G. 
Miscellaneous, procedural and 


enforcement seen are in oo : 


H-]. 
Public Comment Ceeuteatien 


NOAA published an Advance Notice 
of Proposed Rulemaking (ANPR) on : 
commercial recovery regulations on* - 
December 28, 1982, 47 FR 57903;,- 
soliciting early participation by ~ 
interested parties in the relia: 
After receiving comments from the’ 
public, NOAA held workshops in June 
1983 for Federal officials interested in‘ 
manganese retention and in July 1983 on 
coordination of Federal responsibilities 
affecting onshore activities: NOAA 
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produced an issue paper and held a 
public workshop on marine 
environmental issues in September 1983 
to gather further input and technical 
expertise to assist in the development of 
these regulations. Another discussion 
paper on other deep seabed mining 
issues, taking into account comments 
received in response to the ANPR, was 
also circulated for public comment 
during the same period. 

In developing these regulations 
NOAA has made a continuing effort to 
provide for and encourage public 
participation. : 

On July 25, 1986, NOAA published in 
the Federal Register and distributed for 
public comment a Notice of Proposed 
Rulemaking (51 FR 26794). Copies of the 
proposed rules were mailed to.a wide 
variety of interested groups and 
individuals on the NOAA deep seabed. 
mining miailing list. Notices of public 
hearings held in conjunction with. this 
rulemaking were also published i in local. 
newspapers serving the public in the .. 
regions where the hearings were. 
located. Five public hearings:were held . 
relating to this rulemaking: one.each on - 
August 26 in Washington, DC. and: .. 
September 9 in San Francisco,:and two : 
in Honolulu and one in Hilo, Hawaii, on 
September 11. The original 90 day. public 
comment:period was extended an. ~< . 
additional 30 days through November: . ; 
24, 1986, in response to a request from : 
several conterned parties. Comments on 
the proposed-regulations were received 
from twenty-six sources, including 
industry, State representatives, - 
envirenmental groups, other Federal 
agencies and interested citizens. Copies 
of the comments and transcripts of the 
public hearings dre: available for review 
at the above address.:' «°° * 

Comments on several of the issues led 
NOAA to rééognize thatthe best - 
approach might be to propose’ ; 
regulations different than originall: 
proposed. Accordingly, on September *‘ 
14, 1987, NOAA published’in-the Federal 
Register and distributed for public 
comment 4 supplemental proposed rule 
(52:FR 34748). Again, copies of the ° 
supplement were mailed to a wide 
variety ofinterested groups and’ « ~ 
individuals on the NOAA deep seabed. 
mining mailing list. In order to provide 
additional time for potential 
commenters; the original 45 day ~ 
comment period was extended an 
additional 15 days to November 13, 1987. 

The supplemental proposal consisted 
of three environmental issties and one 
issue involving the appropriate © 
mechanism for handling antitrust 
information. First, several comments on’ 
the original proposal revealed a concern 
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over what was perceived to be a dearth 
of environmental guidelines, particularly 
given the infancy of the industry and 
technology and a relative lack of 
knowledge of the deep sea environment. 
Accordingly, NOAA proposed to 
establish criteria to be considered for 
the determination of significant adverse 
environmental effects, patterning the 
approach after the Ocean Discharge 
Criteria of the Clean Water Act 
regulations (40 CFR Part 125, Subpart 
M). Second, in lieu of speci what 
would be Best Available Recheclogion 
(BAT), NOAA to require an, 
applicant to demonstrate his use of BAT 


and to submit a manantion planfora . . 


eles to deal with an 


Area; and an interim Preservational 
‘Reference Area. * * 
The Antitrust issue involved the’ 


‘: ' following 
- comments and NOAA's: eeopeeenes: 

‘ ‘General Comments‘ Fe 
__ Timing—The. issue of NOAA's early. 
promulgation of commercial ations. 
-was the subject of many comments. 
Most commenters were in favor of the 
early establishment of a regulatory 
regime that contains sufficient flexibility 
to accommodate conditions and 
unforeseen problems that may occur 
when commercial mining actually 

One specific comment stated 


that knowing the rules in advance is 
useful to industry for planning purposes 
in preparing to make the transition from 
the exploration phase to commercial 
recovery. One commenter that was 
against early promulgation felt that the 
regulations were premature and 
unnecessary at this time because of 
industry's diminished interest in mining 
brought about by the depressed metals 
market. Another felt that there may be 
changes in technology, mine sites, 
consortia composition, Law of the Sea 
structure and international interests 
which may affect the regulations in the 
future. NOAA feels that promulgation of 
the basic commercial regulations is the 
t course of action. This decision 


| Sees 
can be revised gs future technological or 
‘ » other needs arise, and thatthe structure | 
Soong naliarooreei 
. {issues in more detail as appropriate’ in 

; TER atthe tne 6 aouing each permit. 


lear and specific manner. Fineliy. one 
mules 

.encouraging lopmen’ 

-Fesource) consistent with the Act. et 
-* SubpartA—General. 


that the proposed *- 
meet the need for’ «« ° 
t (of thie’ 


Definitions.-—-The two. oommenters 


_who addressed the deniions. auppoited 


NOAA's adding the definition.of 
“significant adverse environmental 
effect,” “irreparable harm”-and 
“environment.” One, however, 

ed that “environment” should be 
expanded to include the coastal zone. 
While the present definition might 
conceivably include portions of the 
coastal zone (i.e., affected 
transportation corridors), NOAA 
believes that.including the entire coastal 
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zone is too bread. The Act as 
implemented through these regulations 
applies only to commercial recovery 
activities, and such a broad definition of 
“environment” would extend beyond 
the statutory definition of “commercial 
recovery.” Although the National 
Environmental Policy Act (NEPA) 
requires NOAA to consider other effects 
in its EIS, NOAA's authority under the 
Act to regulate activities in the coastal 
zone is limited. Rather, regulatory 
authority there rests essentially with the 
States or with other Federal agencies 
such as EPA and the Corps of Engineers. 
This commenter also pointed out that 
including the limiting term “discharge” 
in the definitions of “irreparable harm” 
and “significant adverse environmental 


agrees. 
NOAA‘s approach was based on the 
conclusion that the environmental 
perturbations from commercial 
activities would be consistent with 


clause “which is unreasonable in 
relation ‘to the benefit derived from the 
discharge” be deleted from the third part 
of the definition of “significant adverse 
environmental effect,” because she 
believed the level of impact should be 
determined before, not after, project 
benefits are weighed. NOAA is willing 
to delete the specified phrase. However. 
we believe that the third part of the 
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definition needs qualifying language to 
make it compatible with the overall 


definition, which is intended to address 
“significant” effects. The term 
“important” thus is used here as well. 
Subpart B—Applications 

Recognition of Previous Activities.— 
Several commenters submitted views 
relating to the need for an applicant to 
receive proper credit for previous 
activities in the context of an 
application for a commercial recovery 


proposed 
s ——- ki also is clear that 
submitted in a licensee's 


A commenter also proposed that the 
ps rage omar 
demonstrate adequate financi 
Sacunis teokseomie etaatamties 
or to cover the cost of clean up or 


compensation payments. However, 
should NOAA in the future determine 
that a reclamation TCR would be 
appropriate, then the financial 
implications of such a requirement could 
be included in NOAA's analysis of an 
applicant's financial capability. 

A commenter also suggested that 
more detailed information be provided 
by the applicant, including a statement 
of financing feasibility from financing 
entities. On the other hand, several 
commenters indicated that, at the time 
of an application, an applicant cannot 
obtain a commitment of funds. They 
pointed out that the issue of financial 
sees can be amen’ only in 
general terms prior to obtaining a 
commercial recovery permit, and at that 
stage an applicant could be expected 
only to demonstrate reasonable 
likelihood of access to funding. They 
proposed that any further detail or 
justification would be unreasonable at 
that time in their operations planning. 
NOAA agrees that available financial 
information likely would be more 
limited prior to issuance of a permit. 
NOAA also has concluded that more 


Section 971.201(b) has been revised to 

clarify the nature of information which 

should be included in an application. 
Statement of Ti i 


Experience and Capabilities —This 
subject is a prime example of where pre- 
existing information which NOAA has 
from a permit applicant's earlier 
application for an exploration license, or 
from his subsequent reports of 
exploration activities conducted under a 
license, may be referenced in the 
context of the commercial 


recovery 
permit application. This was the major 
thrust of several comments on proposed 
§ 971.202, and NOAA agrees. NOAA has 
ted this approach by inserting a 

reference to the clarified § 971200(e) 

A commenter also proposed that, in 
view of first generation miners 
presenting plans for prototype 
technology, applicants should have 
freedom i in the form by which their 


appropriate, and the regulations were 
modified to enhance such flexibility. 
One commenter suggested that 
regulations require the testing of a 
mining system prior to applying for a 
commercial recovery permit; in the 
absence of such tests, the regulations 
and TCRs should specify the very 
preliminary, tentative nature of relevant 
determinations. Each of the existing 
licensees has in fact conducted at-sea 
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testing of mining equipment, and testing 
may be conducted under an exploration 
license. Even considering this and the 
fact that NOAA is sympathetic with one 
comment that testing and monitoring 
should be encouraged, NOAA does not 
believe that such activities are 
absolutely necessary to demonstrate 
technological capability. At the time of 
NOAA's making final determinations on 
a permit application, however, TCRs 
would take account of any future 
information or verification requirements. 

One commenter also suggested that 
the “best available technologies” 
requirement of the Act should be 
addressed in this section of the 
regulations. NOAA acknowledges this 
requirement in section 109{b) of the Act. 
It is addressed in §§ 971.423, 
971.203{b){3), 971.604 (a) and (c) and 
971.602{f}. Therefore, NOAA believes it 
is inappropriate to address the issue in 
$ 971.202. 

One commenter suggested that the 
regulations require training and 
certification, and expressed its 
particular interest in health and safety 
standards in this regard. NOAA has 
specifically addressed health and safety 
aspects elsewhere in the regulations—in 
§ § 971.205, 971.407 and 971.422, and in 
Subpart G—relying on Coast Guard 
vessel safety and inspection 
requirements. NOAA believes that this 
aspect is adequately addressed in those 
sections. 

Commercial Recovery Plan.—Several 
commenters expressed concern that 
NOAA was requesting unrealistic detail 
in a commercial recovery plan, given the 
20-year duration of a permit. NOAA had 
intended to take this consideration into 
account, as reflected in the terms of 
proposed § 971.203(a)}, wherein more 
detail was requested for the period 
leading up to commercial recovery. This 
subsection has been further clarified to 
say that the plan would project 
anticipated 20-year activities in a 
general way, and to —e that a 
plan in advance of commercial 
operations would be preliminary and 
subject to change. 

The comments also indicate some 
question as to whether NOAA's 
regulations conformed to the elements of 
a commercial recovery plan as set forth 
in section 103{a)(2){C) of the Act. To 
confirm this conformance to the Act. 

§ 971.203{b) has been revised to repeat 
more accurately these elements as they 
are set forth in the Act, while retaining 
cross references specifying requirements 
or determinations to which each element 
relates. NOAA finds such cross 
references helpful for its own purposes, 
and believes they would be helpful also 
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for others. In the course of revising 

§ 971.203(b), a provision for 
characterizing the proposed mining 
system, in terms of environmental 
effects, has been moved to § 971.603(b), 
as part of the monitoring plan. 

Several commenters focussed 
specifically on the issue of the “logical 
mining unit” (LMU), in one case seeking 
more restriction, and in others proposing 
more discretion by applicants. One 
commenter suggested that NOAA 
establish the LMU size; another 
recommended that the LMU be’as small 
as possible. Both suggestions appear to 
be motivated by a concern for benthic 
impact. This concern drives several of 
the proposed rules but the Act does not 
allow LMU size to be subject to its 
influence. This raises the question of 
what .is the applicant's role versus 
NOAA's role in determining an 
appropriate commercial recovery area. 
The Act and regulations reflect that the 
applicant will select the size and 
location of the area, which area will be 
approved unless the Administrator finds 
that, among other considerations, the 
area is not a logical unit. Section 
103(a)(2)(E) of the Act and § 971.501 
define an LMU, on which definition 
NOAA will rely in making its 
determination. As a basis for making 
this determination, NOAA must have 
certain information on resource 
assessment from the applicant. The 
regulations identify this element of the 
commercial recovery plan as the one 
primarily relevant to the required LMU 
determination. 

One commenter suggested that 
environmental consequences of onshore 
processing should be included in the 
commercial recovery plan. NOAA 
believes this subject is addressed in the 
statutory elements which are listed in 
§ 971.203(b)(3), (6), and (7). 

Environmental Baseline Data.—Many 
comments were received concerning the 
need for a requirement for the applicant 
to submit environmental baseline 
information with the permit application. 
Several comments also mentioned that 
NOAA should list the required baseline 
environmental information necessary for 
EIS and TCR preparation. The 
regulations have been revised in 
§ 971.204 to reflect these comments. 
Specifically, a list of environmental 
baseline parameters was added from 
NOAA's Deep Seabed Mining Technical 
Guidance Document pertaining to the 
upper and lower water column. These 
parameters should be included in the 
EIS prepared on a permit issued for an 
area that lies within the area of NOAA’s 
earlier Deep Ocean Mining 
Environmental Study (DOMES). For a 


permit area outside the DOMES area, 
the applicant is encouraged to consult 
early with NOAA in order to determine 
the specific parameters that will be 
required to be measured. The 
regulations now contain a provision that 
the Administrator may require the 
submission of additional data if he 
determines that the basis for a suitable 
EIS, or a determination of appropriate 
TCRs, is not available. They also clarify 
that the EIS must characterize the 
environment in such a way as to provide 
a basis for judging the potential for 
significant adverse effects or irreparable 
harm to the environment. 

It was also suggested by one 
commenter than NOAA should assure 
that it has the means to measure the 
adequacy of the existing environmental 
information and to assess the need for 
the applicant to collect additional 
baseline information before the — 
application can be processed. This 
commenter had in mind that NOAA 
should consult with experts in specific 
fields, including affected States, as 
appropriate. NOAA concurs with this 
recommendation. The procedures in the 
regulations allow for such consultations 
in general, and they also contain 
specific reference to consultation with 
States, as summarized below. 

State Involvement.—Four commenters 
expressed concern that the proposed 
regulations did not provide for sufficient 
State agency consultation in decision- 

making. Two commenters specifically 
requested that States be consulted by 
NOAA in making its determination as to 
whether permit applications are 
complete for processing and that NOAA 
notify the applicant, or at a minimum 
consult with any affected State, 
regarding the need for a Federal 
consistency certification which may be 
required in compliance with the Coastal 
Zone Management Act, as amended. 
Three commenters expressed a need for 
formal inclusion of State interests in the 
public hearing and comment ay 
and another commenter ex! 
desire for an “open channel” for State 
input to NOAA at times other than 
specifically designated comment 
periods. Two commenters stated that 
States would not begin the Federal 
consistency determination process until 
the final EIS and TCRs were in hand. 

Due to the absence of any special 
provisions in the Act relating to States, 
NOAA believes the overriding 
applicable law and procedures are those 
under the Federal consistency 
provisions of the Coastal Zone 
Management Act. Section 971.101 
contains new definitions, “Affected 
State” and “State agency,” which are 


517 


compatible with that statute. However, 
NOAA has considered the views of the 
commenters and has incorporated more 
specific opportunities for State agency 
consultation into the final regulations, 
which are compatible with the Federal 
consistency procedures. Sections 
971.200(g), 971.212, 971.213, 971.401, 
971.402, 971.419(b), 971.430, 971.606{b) 
and 971.802{g) now contain language 
which will encourage applicants to 
consult with affected States and local 
agencies as early as is practicable in the 
development of a permit application, 
and which clarifies formal opportunities 
for comments by affected States. In this 
way applicants can be aware of the 
Federal, State and other nts 
and concerns which may help to shape 


ery. 
sections—§ § 971.200{h) and 971.412(f}— 
explicitly state the need for an applicant 
for a commercial recovery permit to 
meet the substantive and procedural 
requirements of the Coastal Zone 
Management Act and 15 CFR Part 930, 
Subpart D, where applicable. Under 
these provisions the State agency shall 
be responsible for coordinating 
comments with other State, regional and 
local agencies. 

Although other agencies will be 
involved in the formal review and 
comment process preceding a final 
decision on certification of an 
application and issuance of a 
commercial recovery permit, the 
Administrator will determine whether 
an application for a commercial 
recovery permit is complete for formal 
processing under the Act. NOAA will 
make a concerted effort to work with 
other Federal and State agencies to 
satisfy mutual requirements for 
information where possible; however, 
due to the possible lead time involved in 
applying for a commercial recovery 
permit authorizing the offshore 
operations for deep seabed mining, it 
may not be possible to incorporate all 
the information requirements of those 
other permits needed for later stages of 
mineral recovery and waste disposal. 
However, NOAA does require 
applicants to supply sufficient 
information with the commercial 
recovery permit application to give full 
disclosure of these other commerical 
activities in the EIS as an indirect 
impact associated with issuance of the 
commercial recovery permit. 

Comments received from other 
Federal agencies, affected State 
agencies, and the public in response to 
the draft EIS and proposed TCRs will be 
considered in issuance of a commercial 
recovery permit. Permittees will also be 
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put on notice in a TCR attached to the 
permit, that receipt of the NOAA permit 
does not alleviate the need to satisfy all 
other necessary statutory and regulatory 
requirements for proposed activities 
contained in the commercial recovery 
plan. Statutory and regulatory 
requirements other than those under the 
Act are not considered to be satisfied 
through issuance of the commercial 
recovery permit. 

U.S.. Vessel Requirements.—One 
commenter suggested it might be. 
appropriate to-define U.S. citizen for the 
purposes of the coe vessel—to be 100 

Sen eente with no 


vessel requirements are specifically 
‘Bee tngndone og 07a) an 


information in the regulation; rather, the 
rule should make reference only to 
information which is relevant for the 
particular applicant with respect to 
antitrust review. 

On the basis of these comments, 
NOAA has retained in § 971.211 the 
provisions for antitrust review, which 
reflect the statutory provisions on this 
subject. In order to assure that adequate 
information is available for the 
prescribed review, the rule clarifies that 
the review period follows receipt of an 
application that NOAA has determined 

t to: § 971.210 to be complete. As 
setting forth actual information 
ieateaeaee § 971.207 only specifies 
that antitrust information with an | 


application must be sufficient,.in the . 
‘ view of the applicant and based on pre- 
application consultations, to identify the 


as t 
existing market share it respect 
to the mining or marketing of the metals 
to be recovered under the permit. . 


Subpart D—Issuance/Transfer/Terms, 
Conditions and Restrictions 


st aling 


fo reali thatthe neetictiom lob Ges" 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


annually in commercial quantities from 
the area to which the recovery plan 
associated with the permit applies,” 
comes directly from the Act and 
therefore remains unchanged in the 
permit regulations. However, as 
discussed under environmental effects 
($ 971.406 and §971.601), the regulations 
have been modified to account for the 
situation where there is insufficient 
information to adequately address the 
issue as to whether the commercial 
recovery proposed in a permit 
application can be expected to result in 
: significant adverse effectsonthe ~ ~ 
environment. Now, if there is ' 
insufficient information to reasonably 
make a determination on this issue. a 


.- pérmit'may still be issued if there is® 


enough information to reasonably 
conclude that “irreparable harm” will 
not occur during a period when an 

. approved monitoring program is — 


; undertaken to further examine the 


t adverse effects issue. |tis 
further noted that a permit is gubject to. 
modification or suspension, or 
ultimately revocation, prior to the end of 
Peek badsricehon hfe: nopeae : 

adverse environmental effects are ; 
Seopalnd bf och cutocag Bs byte 

cant adverse , 


_. environmental effect” and “irrepareble.. . 


are new gdditions to the. Sa has age 


, ; definition Tist. 


amt: | ~Sabpart E—Revource Development 


Ait comments ni pe 


: ; | dealt. with one.or more aspects of . 


should not allow a permittee to operate - 
under a lesser environmental standard, . 
ceases eee Seen ee eee 
in the U.S: Imposition of environmental 


f to betes toni piven | 
thie industry and the’. 
environmental © «+ 


7 Subarieaihehs tai tee Stepan 


- to include the details on antitrust 


/ environment, particularly the deep sea 

‘ benthos. It was suggested that the length 
of permit be limited to time periods on 
the order of 5 years, with renewal: 
contingent upon a finding of no ' 
significant adverse effect, diligence in 
exploration, and compliance with the 


The provision for a 20-year‘permit, 
“and for so long thereafter as hard 
resources are recovered 


conservation, a8 outlined below: 3 ; 
1 Efficiency—Two commenters _. 
opined that there would belittle... |: 
incentive to mine if a permittee were 
to recover “nearly, all the. 
” in an area, statements that. 


indicated that the proposed rule was not 


. Grafted as clearly as it might heve been, . 

' The amb phrase hasbeen 

"removed fr n $ 971.502fb),.. Da 
Severs] oukmhentare agresilwith th : 

rule which aliows market. . 

Kanep to effect a realistic efficiency of . 


Oneé'commenter recommended... 


mining: se 
that NOAA establish a threshold, but .° © 
NOAA believes such a requirement | Pie 


~“ would be premature in view of the: 


embryonic state’ of industrial 


, development. NOAA is deleting the 


requirement of §971.501(c),'which - 
requested a discussion of prior test 
mining in relation to mining efficiency, 
to provide a more consistent approach 
to:the notion of allowing market prices 
to prevail: 

Chronology of Mining Sub-areas.— 
Two commenters questioned NOAA's 
authority to request a plan of the 
sequence in which a mine site's 
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mineable sub-areas will be mined. One 
asserted that this would place an 
unnecessary and difficult burden on pre- 
enactment explorers. Another stated 
that the chronology will only be 
generally known at the time — 
application. Another commenter offered 
the notion that NOAA's prime concern: 
in this regard should be to prevent 
waste from intentionally poor mining 
practices aimed at high profits by 
gutting” a site. This is precisely the 
motive behind the pro 
§§ 971.501(b) ‘and 971.502{b}. NOAA is 
required to address this issue by section 
110 of the Act. In consideration of the 
comments, proposed § 971.501(b), which 
called for a chronology of areas as part 
of a logical mining unit description, has 
been deleted. Subsection 971.502(b) has 
been glarified t provide thatthe . | 
description ; of the sequence 


to change. 


Mining Patterns.—Two commenters pid 
"may be important to this State.” Another 


recommended that NOAA specify . 
patterns; two others 
should allow operators to deyelop their . 
own patterns. NOAA is in sympathy | 


with the latter view because atterns,;. 


efficiency, and chronology. all are 
interrelated in the sense, that they . 
should comprise.a minin; 
takes into account the requirements of 


the Act's conservation requirement, This ° 
* expressing concern over what was. 


strategy is to be discussed in the permit 

application, pursuant to §971.502fb).. . 
Conservation of Unprocessed ,.. . 

Manganese.—Comiments from several. * 


parties indicated an inférence‘not ~ ~~ 


intended by NOAA ‘in thie proposal it’ 
§ 971.502{c); “* *<* not render-tie 
magganese tmavailable to future § 
users, ***' ** by’ stating that forced © 


recovery and 'stdtage would fiot'be* ~~ 

economit. NOAA's rule requires neither ue 
~* assessment, that: focuses on information - 

“ needed to develop responsible: - °° ‘- 

': regulatory requirements; (2) the 

waiver (potentially allowing dispersal'of © 


présént récovery rior stordge.’ 
One‘ éortimeittér approved of thé” 


proposed rule but asserted that the 


tailings if necessary for the economic 
practicability of the operation) would 
defeat the:purpose. NOAA does not 
intend to grant-waivers, if requested, ~ 
automatically, but rather will balancé 
the need:to encourage nodule mining’ 
against the potential future need for © 
manganese, recognizing 
not likely to extend to all of the: - 
manganese: generated by all-of the wt 
operators.: -: 

Another commenter ohana that the : 


authority of the Administrator to cancel - 


this waiver, as:well.as to ‘amend the. 
regulations in the event of a national 
need for ,.introduces an 
uncertainty which affects the economic 
decisionmaking ability to permittees. 
NOAA agrees, but believes that the 


of mining is. _ 
expected to be preliminary and subject ‘is 


opined that NOAA | 
me N _, Stage process of general regulations then 
' permit specific terms, conditions and. - 


strategy that % 


~ technology and a relative lack of: ..- 
~ environmental knowledge of the deep 


* comments are: {1} Considering the lack 
. of information of the deep-sea: ~: . “i 


that the need is 
=: effects;-(4} the environmental 
: information available from monitoring : 


private sector is accustomed to caveats 

related to national emergencies. 
General.—Two commenters di 

with the wisdom of the exception in 

§ 871.804 whereby amended tions 

dealing with conservation w 

to then-existing permits only if they 

would not impose serious or irreparable 

economic on the permittee. 

This exception is required by the Act. 


_ Subpart F—Environmental Effects — 


General.—Several comments were 
received onthe adequacy of the 
environmental parts of the July 1986 | 
proposed permit regulations. For 
instance one coastal State agency noted 
that the broad general guidelines and 
principles regarding environmental 
protection, ‘* * * seems reasonable to . 


’ us and we believe that NOAA’s 


research program concerning the deep. 
seabed environment can yield 


information important to identifying and . 


mitigating any adverse effects which. 


coastal State noted: “We feel the two- 


restrictions, (is) a safe route to:take - - 
given’ the uncertainty of technologies: 


and environmental:concerns sto be 


applied.” 
In:cantrast.to the See reactions. - 
there: were a number of comments | -- 


-~ perceived to be a dearth of. 


environmental guidelines, : particularly ; 
given the infancy of the:industry.and . 


sea environment: aoeeereeeeaees > Ks 


environment, NOAA should madhoetake 
an expanded program‘of: environmiéntal 


regulatory: process relies on after-the- - 
fact monitoring to develop the 


information needed to assess one 3 


impacts, and then fails to 


:. assurance that this information will a 
- used to.modify permits so that harmful - 
- practices are stopped or mitigated; (3): 


there is a presumption that there will be 
no signi t adverse environmental - 


will be available only after adverse 


- effects have already occurred; and {5) . 


the 20-year duration of a permit is too 
long, given the relative lack of 


. information on.the-deep sea 


environment. 

As explained below, certain enget 
have been made in these final 
regulations to clarify the environmental 
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requirements. All the changes were 
proposed in the September 1987 
supplemental proposed rule. 

NOAA full well realizes the relative 
lack of information on the deep sea 
environment and has continued to 
pursue a research to fill the 
major gaps. Presently, this research is 
focussed on the benthic impacts due to 
the sedimentation of particulate 
material suspended by a mining 
collector device or discharged as a 
benthic plume. NOAA is also 
investigating the possibility of 
conducting some environmental studies 
during the test of mining equipment in 
the next several years involving 
cooperation with other nations. Given 
the present state of the metals market 
and the negative influence this has had 


‘ on commercial deep seabed mining 


plans, sonie ‘of the results of these 
research efforts should be available 
before NOAA | receives a permit ~ 


application. 


Criteria 1 for Determination of __ 
Significant Adverse E; ffects. —The 
permit regulations have a new. 

§ 971.601—Environmental. requirements, 


_ that was set forth in NOAA's 
. supplemental proposed rule and that 
_., explicitly notes the environmental 
’ requirements which the Administrator 
« must address in issuing a permit. These 


requirements are based on there being 
sufficient environmental information to 


, make .a determination that either: (1) 

- The issuance of a permit cannot 

ees reasonably be expected ta result in a - 
' mmenial . 


“significant adverse enviro 


” effect”; or (2) If there is insufficient _. 
vii.t information to make : 
.. this question, no * ‘irreparable harm” will: 


a determination. on. 


: come fo the. environment during a. period 


~ when monitoring of commercial 


recovery is undertaken-to further ... 
examine the significant adverse effects. 
issue. This. part.of §.971.601 is patterned 
after the Ocean Discharge Criteria of the 


. Clean Water Act regulations. However, 


NOAA will examine any perturbation to 
the environment caused by. the issuance 
of a permit regardless of whether or not 


:: @ particular mining system creates a 
-. discharge, Subsection 971.601(b} - 


requires the applicant to have an - 


: approved monitoring plan (§ 971.603) 


and the resaurces and other capabilities 


- to implement it {as.required in 


§§ 971.201 and 971.202{b){1)). As part of 
this structure, in the regulations, 
§ 971.101—Definitions, new terms. 


-.. “significant adverse environmental 
: effect” as well as “irreparable harm” 


have been defined, again using the 
pattern.of the Ocean Discharge Criteria. 
New § 971.602—Significant adverse 
environmental effects, includes in 





subsection (b) a cross-reference to the 
criteria in § 971.601(a). 

The above changes will reasonably 
ee ee —- 
harm” occurring to 
the event of there being insufficient 
information to decide on the question of 

t adverse environmental 
Gaal? end cnetenian teaned te fanthar 
examine this issue. Furthermore, 
§ 971.406 has been modified to note that 
if a permit is granted under this 
scenario, it will be subject to - 
— Sonera a ooeemen 

adverse environmental 


a ovtsenpuannel diert: Fhus,aitinsids © 
permit under such a scenario would still 
be issued for 20 years (a statutory 
requirement, see earlier discussion on 
duration of a:permit), the effective 
period could be less in the event of the 
appearance of a significant adverse - 
environmental effect that cannot be 
mitigated. 

NOAA believes that adequate 
protection is being ided to the 
environment with the above noted 
changes and with the definitions of 


proposal, suggested tha 
§ 971.601(a) be revised to clarify that 
monitoring is imanded to gather . 
t information “in order to ‘ 
determine the potential for or 
occurrence of any significant adverse . 
vironmental effect.” 


en This suggestion 
has been incorporated. 

Another — while agreeing 
with these provisions after . 
EPA’s Ocean 


Discharge Criteria, 
the opinion that the EPA _ 
criteria should not be considered an - 
ideal model, in that using such criteria , 
for general NPDES permits can result in 
ene nena 

effects. However, this : 
cmamnebendcatamnctenhare 
approach for its own permits. ANOAA 
permit is not general but is only site- 
specific. NOAA believes that ; 
articulated criteria in § 971.601 are 


adequaté for judging case-by-case, site- 


specific effects: Also, NOAA's initial © 
determinations will continue to be | 
checked for verification after permit 
issuance—not a through prescribed — 
monitoring by ' 


continuing rese 


. “while pre-systems test activities s 


es but also eum. 
__ _., license TCRs. are more : detailed and 
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A commenter suggested that NOAA 
emphasize more the results of . 
quvisonmganal study it has already 
accomplished in considering 


environmental criteria. NOAA intended — 


- the factors or criteria set forth in 
context of accomplished studies, since 
they already have been addressed at the 
programmatic level in NOAA's 
programmatic EIS. In addition, a related 
section (§ tee highlights that, in . 
preparing the EIS the’ 


environmental a relating to each 
rams the Administrator utilize 


‘i 
commenter expiants a 


preference for a “‘go-slow’ and monitor 
approach” in lieu of the proposed 

le harm procedure, since it was 
unclear to him how NOAA could make a 
reasoned “irreparable harm” 
determination. This commenter’s - 
approach in essence would be the same 
as originally proposed by NOAA. 
However, other commenters have 
stressed that greater specificity in the 
form of criteria was needed—which led 
to the latest approach that NOAA - 
believes is responsive to earlier ‘ 
comments, is responsible and {s 
manageable. Virtually all other 
commenters either explicitly support the 
net approach or have not objected to 
t. 

Significant Adverse Environmental 
Effects.—One commenter suggested that 
) should cross reference 


§ 971.602(b 
a to clarify that environmental. 
ects determina 


tions will consider _ 


rare reflected in the criteria 


listed in the previous section. A cross 
reference to § 971.601(a) has been 


: added. 


At-sea Monitoring. tee though the 
proposed regulations on which 


comments were taken pertained solely. 
. to the issuance of permits, one Akay 
_ commenter noted that NOAA’s 


regulations for exploration licenses do 
not require companies to coriduct_ 


_ monitoring unless they engage in at-sea__ 


mining tests. This commenter felt that, 


not require extensive monitoring, some 
specified level of.effort by the licensee 
would provide evolving information on 
deep ocean processes and the:benthic 
community and thereby enhance the 


prospects of effective monitoring during . 


commercial recovery phases when such, 
data become:even more crucia].” 


Although the exploration regulations- ‘ 
distinguish between activities with no. 


significant impact (notrequiring, 
; monitoring} and activities, such as. 


mining system tests, with potential 
impact {requiring monitoring),, NOAA .. 


regulations be addressed within the 


nould. 


. section 403{c) of 
, {CWA).” In this context, EPA further. 
... Roted that. they will have to make... :; 


ations 


recognize an intermediate spectrum of 
activities which could require - 
monitoring. As a result, eons is iy least 
the potential for the gathering of 
additional environmental data, on the 
part of .exp!oration licensees, even if no 
mining system tests are conducted. . 

The above commenter did note that, 
with respect to the proposed rule, they 


. support NOAA's monitoring 


requirements. However, they further _ 


_ note that such sonitoring is intended to 


assist NOAA in determining the 

existence of or potential for “significant 
adverse impacts” on the environment 
and that without a definition of such, the 
value of monitoring would be 
diminished, This concern has now been | 
addressed with the new provisions 
explained above. 

One commenter requested that NOAA | 
produce a public field report on results — 
of the monitoring program and *- 
observations. It is expected that full- 
scale monitoring will provide NOAA 
with much useful information in order to’ 
evaluate the TCRs, and develop possible ' 
mitigation measures. NOAA also 

that an observer, in 


"performance of his duties on-board a 


mining vessel, will have access to 
information which the licensee/- 
permittee considers to be aaihiieny. 
NOAA will protect such information in — 
accordance.with applicable law. There © 


. are.no provisions or resources for 


publication of monitoring reports in 
entirety; however, the environmental 
aspects will be made public. With the _ 

exception of proprietary data, materials 
relevant to any of these actions will be 
available for public inspection in the 
Ocean Minerals and Energy Division — 
office... 

Another commenter noted that the 
costs of the monitoring requirements 
should be borne by the government. 


- However, the Act requires licensees and © 
- permittees to monitor the’ environmental - 
“effects of their activities in accordance | vi 


with guidelines issued by the. 
Administrator... . 
Another commenter noted that . 
“perhaps additional emphasis. could be 
placed on fisheries issues.” In response 
to this, under § 971,603(e)(2), the oe 
“including commercially a 
recreationally ‘oaioabie? fish” has been: . 
added after “behavior of biota”... . 
The EPA, as a commenter,, noted that 
they “will have toaddress. 
environmental impacts and monitoring 
of the surface and subsurface he 


‘ in issuing any NPDES permit, including:. 


any necessary re uiremeéntsiunder: : -. 
e.Clean Water Act . 
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determinations related to “no 
unreasonable degradation™’and ~ 
“irreparable harm.” They also siggested 
a revision ‘to § 971.602(a), now 
§ 971 603{a), to reflect “that monitoring 
requirements are to ensure early and 
accurate detection of environmental 
changes so as to prevent the otcurrence 
of significant adverse effects from ° 
commercial récovery activities.” In 
response fo this latter point, NOAA did: 
modify the section in question so as to 
state (§ 971.603{a)): ; 

Ai i applicant aaiet —. wit its 
a ion a mo an des! to 

enable the Keenan a 
environmental impacts and to develop and 
evaluate: possible methods of mitigating 
adverse environmental effects, to validate 
assessments made in the EIS, and to ensure 
compliance with the environmental 
protection requirements of this part. 

In response to EPA's other comments 
concerning unreasonable degradation. 
and irreparable harm, the new 
definitions and the new § 971.601— 
Environmental requirements, are quite 
compatible with the needs of EPA under 
the NPDES system and the Ocean 
Discharge Criteria. In addition, NOAA 
has refined the monitoring parameters 
listed in §.971.603(e), in order to provide, 
greater compatibility with NPDES. 
monitoring and to provide greater 
precision to the parameters. 

One commenter recommended that — 
ssinase should be called on to monitor | 

sical, local effects of mining, 
wile long term studies should 
be undertaken by NOAA. This 
commenter also observed that oe.» es 
monitoring proposed seems to be 
unlimited. NOAA believes that al 
§ 971.603 calls for monitoring to includ 
biological effects, that section also 
clarifies that the scope of such 
monitoring is focused or limited. The 
overall pu of monitoring initially . 
set Out in the section provide this focus, 
e.g., monitoring should provide enough ~ 
information to validate assessments 
made in the EIS.: =~ 

Another commenter suggested that a 
third party, similar to the National — 
Academy of Sciences, could provide — 
monitors and develop a technical 
‘guidance’ document that could be 
available for public comment. The Act 
and NOAA’s regulations specify that 


‘Federal observers be Federal officers or 


employees, but this would allow the © 

: discretion to include any persons in this 
category, including personnel other than 
NOAA employees. With respect to 


NOAA's regulations and EIS's have 
always been the subject of and have 
benefited from public contribution. 
Public review would continue under the 


rules for such purposes as review of ‘ 
future applications and monitoring © 
plans. The same commenter also — 
sed a one-year moratorium on 

mining operations to allow additional 
environmental assessment. This would 
be unnecessary, however, since no 
commiercial recovery under the Act is ~ 
planned or possible for over one year. 

With respect to NOAA's proposal for 
selection of impact and preservational 
reference areas as part of a monitoring © 
plan, two commenters, while supporting 
this approach, went on to suggest that 
NOAA should proceed with establishing 
criteria for such areas. NOAA has 
concluded that it is possible and 
appropriate to clarify the criteria in 


these rules, i e., that each area should be 


representative of characteristics of the 
perm*tiée’s site—and has added this to 


: §971.603{c). 


One of these commenters also 


. proposed that designation of reference 


areas should be prior to issuance of a 
commercial recovery permit. NOAA 
believes that selection of such areas _ ¢ 


could precede a permit application, but 
: that the designation would be 


provisional and would not become 
permanent until the permit and the — 
approved monitoring plan associated 
with it have been issued. The 


régulations now clarify that this may be 
_ done. 


One commienter urged that the = 
regulations not allow the use of joint 


impact reference areas, since it could be’ 


Sia te heats Ge Spent to amma 
recovery process. However, ano’ : 
commenter suggested there may be a 
strong case, based on factors of 
efficiency, effectiveness and economy, 
for consolidating reference areas. 
NOAA has concluded that, although 
some situations may be inappropriate 
for joint impact reference areas, other 
situations may be needs and even 
advantageous (e.g., by coincidence of 


_, mine site characteristics, or for benefits 
... from more efficient monitoring efforts 
_ that produce more information). Thus, 


the regulations should not unduly limit — 
flexibility by prohibiting the possibility 


' of joint areas. 


A commenter expressed concern over 


environmental reference areas involving 


areas outside permit areas. Another 
commenter urged that any monitoring © 
outside a permittee’s mine site be 

qualified to cover only areas, and only 
oa period of time, for which the 
Administrator determines that the 
permit activity has the potential to 
cause significant adverse environmental 
effect or irreparable harm in the outside 
area. Still another commenter s ted 
that reasonable limits should be placed 
on any external monitoring, and that 
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such limits should be weighed against 
reasonable expectations regarding 
potential adverse environmental effects. 
With respect to. monitoring outside 
specific reference areas, § 971.603(c) is 
explicitly limited to prescribe such 
reference areas only within permit 
areas. This. reflects a limitation on the 
comparable but separate concept in 
section.109(f) of the Act which provides 
for international negotiations to. 
establish international areas in the deep 
seabed as stable reference areas. As for 
monitoring outside a permit area 
generally, if this were deemed 
necessary, NOAA believes it is 
appropriate to set reasonable limits on 
such monitoring. Therefore, § 971.603(f) 
has been refined to clarify that such 
external monitoring would occur where 
the proposed activities have the 
potential to. cause significant adverse 
environmental effect or irreparable 
harm in the outside area. 
One commenter stressed the need for 
if not eliminating the 
subjective element in assessing the 


: activities. under a monitoring program, 


and therefore suggested that Gaaavee a 


work plan is.approved subject to a 


monitoring requirement, the 
Administrator should define, to the 
maximum extent practicable, objective 
criteria which would trigger any 
requirement either to suspend 


operations or to take appropriate 


mitigating measures. NOAA believes 
this is a reasonable point and has 
refined § 971.603(f} to call for TCRs to 
include the identification of activities 
which could trigger suspension or 
modification requirements, or if 


> mecessary permit revocation. 


Best Available Technologies (BAT) 


and Mitigation.—Although, as stated in — 


proposed rule § '971.603(b) [now 
§ 971.604(a)}], NOAA is unable to define’ 

a specific technology(ies) as being the 
best available technologies (BAT), 
several commenters urged NOAA to 
reconsider its position. For those mining 
systems an NPDES permit, it 
was pointed out that EPA will have to 
require the use of Best Conventional 
Pollutant Control Technology, assuming 
the mining discharge(s) are considered 
conventional rather than toxic 
pollutants. Therefore, the applicant must 
address the matter in terms of the Clean 
Water Act. One commenter = 


’ that applicants might explain 


of BAT in the context of how other 
alternatives were considered and 
rejected. Although NOAA continues to 
believe it is inappropriate to specify 
particular technologies as BAT, NOAA 
acknowledges the validity of some of 
the comments, and that the use of BAT 





is required by section 109(b) of the Act. 
Therefore, NOAA is clarifying this 
provision in the regulations by adopting 
the approach utilized in implementation 
of the OCS Lands Act. Until NOAA is in 
a position to define performance 
standards or specify particular 
equipment or procedures comprising 
BAT, interim process will be adopted. 
An applicant will have to submit the 
information necessary to demonstrate 
that the requirements of section 109(b) 
of the Act will be met. The information 
must include the alternatives considered 
and the rationale supporting the 
selection process, including a discussion 
of the relative costs and benefits of the 
technologies considered. 

Closely related to the use of BAT is 
the concept of mitigation, a particular 
approach to the avoidance of a potential 
problem. Three commenters 
recommended that mitigation measures 
be required. Another suggested the need 
for a plan that would describe how 
activities would be modified in the face 
of a perceived adverse impact. NOAA 
believes it is premature to require 
mitigation but agrees with the 
desirability of an applicant having to 
think about a potential need to deal with 

_ a problem triggered by the surface 
discharge of mining wastes. 
Accordingly, a requirement for a 
mitigation plan has been added to 
§ 971.604(b). 

One commenter suggested that the 
proposal in § 971.604(b) for an applicant 
to have a mitigation plan, only for 
surface vessel “discharges” that cause a 
significant adverse environmental effect, 
is too narrowly focused; that the 
mitigation plan provision should instead 
refer to “activities authorized under the 
permit.” However, such a broadening in 
this instance would expand the 
provision beyond the particular 
potential problem that NOAA and 
others had identified, and which this 
provision was intended to address. At 
this point, NOAA has concluded there is 
insufficient justification for inserting any 
additional mitigation provision. 

The same commenter also supported 
the provision in § 971.604(a) calling for 
an applicant to report on best available 
technologies and alternatives 
considered, and recommended that a 
similar analysis be included with 
subsequent reports, pursuant to 
§ 971.604{c), on those technological or 
operational changes that will increase or 
have unknown environmental effects. 
NOAA believes this is a useful point 
consistent with its obligations pertaining 
to best available technologies, and has 
incorporated such a provision in 
§ 971.604{c). 


Conditional Standards for Onshore 
Activities.—While NOAA functions as 
lead agency in preparation of the EIS, it 
is not within this agency's purview to 
“govern” onshore activities nor to set 
“conditional standards” for any State to 
issue a license or permit, as requested 
by one commenter. As standards and 
restrictions vary widely from State to 
State, NOAA has emphasized the need 
for early consultation between the 
applicant and State and local 
governments, when more is known 
about processing techniques and the 
location of processing facilities. While 
the final regulations have substantially 
highlighted State involvement in 
permitting, it should be recognized that 
setting (and meeting) the conditions of 
any State permit is a responsibility 
between applicant and State. 

Stable Reference Areas.—Comments 
received on the stable reference area 
(SRA) concept were mainly concerned 
with urging NOAA to designate some 
Impact Reference Areas (IRAs) and 
Preservational Reference Areas (PRAs) 
no later than the issuance of permits. 
One comment suggested that this be 
accomplished by NOAA stating in the 
regulations that the issuance of a permit 
is contingent upon the simultaneous 
designation of IRAs and PRAs. Another 
comment urged NOAA to make a 
mandatory designation of interim PRAs, 
which could be eliminated once 
international reference areas were 
established, and to designate areas 
within the mine sites for impact 
reference. As discussed above, a 
requirement has been added to new 
§ 971.603—At-sea monitoring, which 
requires the monitoring of benthic 
impact through the study of two types of 
area, each selected by the permittee in 
consultation with NOAA: (1) An IRA 
which will be located in a portion of a 
permit area tentatively scheduled to be 
mined early; and (2) an interim PRA 
located in a portion of a permit area 
tentatively determined: to be non- | 
mineable, not to be scheduled for mining 
during the commercial recovery plan, or 
to be scheduled for mining late in the 
plan. Although the SRA provisions in 
the Act propose areas outside those 
licensed or permitted, NOAA believes 
that the above approach, which falls 
within NOAA's authority, is compatible 
with the purpose of the SRA concept. 

It was also recommended by one of 
the above commenters that instead of 
just reserving a subsection of the 
commercial regulations for SRAs, 
NOAA should establish the framework 
for establishing criteria for identifying 
both IRAs and PRAs. Setting the 
framework in the final rules, it was 
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thought, would encourage the 
international consultations with other 
nations which are required by the Act. 
NOAA, however, feels that it is more 
appropriate to continue to reserve the 
subsection and delay establishing 
criteria until the completion of the 
NOAA-sponsored research which was 
recommended in the 1984 National 
Research Council's report on deep 
seabed SRAs. 

Reclamation and Compensation.— 
One commenter suggested that 
permittees be required to reclaim the 
seafloor following mining and that, 
further, permittees should compensate 
for environmental losses. The seafloor 
perturbation entails a scraping of the 
surface followed by a rain of fine 
sediment kicked up by the scraping 
action. Until more is learned about the 
nature and extent ofimpactonthe 
benthic fauna, and their repopulation, 
NOAA believes that a reclamation 
requirement would be premature and 
could lead to as much or more damage 
to the benthic fauna than from mining. 

The Act does not provide authority for 
compensation for the types of impacts: 
characterized in NOAA's PEIS. 


Subpart H—Miscellaneous 


Records To Be Maintained by 
Licensees and Permittees.—In 
accordance with the Act, NOAA 
requires that records be maintained by 
each licensee and permittee, which will 
fully disclose expenditures in the area 
under license or permit, and provide any 
other information to facilitate an 
effective audit of these expenditures. 
The proposed regulations also 
incorporated provisions from the Act 
allowing Federal Government access to 
such records (§ 971.801(a)(2)). One 
commenter requested the specification 
that such access be only upon a finding 
by the Administrator of good cause, in 
order to protest the licensee or permittee 
from unnecessary audits. NOAA had 
retained the statutory language, because 
it has concluded that the prescribed 
access provides for routine inspections 
carried out in a neutral fashion. These 
are a regular part of implementing a 
licensing program. Furthermore, NOAA 
believes the language itself limits the 
potential for abuse by requiring access 
to records which are “necessary and 
directly pertinent” to expenditure 
verification. 

Disclosure of Confidential and 
Proprietary Information.—Two 
commenters requested that NOAA make 
some provision in its regulations for 
release of confidential/proprietary data 
into the public domain. Under the — . 
provisions of the Trade Secrets Act (18 
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U.S.C. 1905), NOAA is prohibited from 
unilateral disclosure of any information 
or data that is commercially 
confidential, unless the applicant 
waives or withdraws the request for 
confidentiality, or specifies an 
expiration date at the time of 
submission of the data. NOAA's 
procedure for handling requests for 
disclosure of privileged information 
from an applicant is outlined in 

§ 971.802 of these regulations. Certain 
time limits in § 971.802(d) have been 
modified to conform to the Department 
of Commerce regulations implementing 
the Freedom of Information Act (53 FR - 
6972). 

One commenter requested that 
procedures be defined so that affected 
States may receive confidential  - 
information. While NOAA recognizes 
that affected States may require certain 
proprietary information from an 
applicant for purposes of Federal 
consistency decisions under the Coastal 
Zone Management Act, these 
transactions are primarily between the 
applicant and the affected State, and 
have been addressed in the regulations 
for Federal consistency, 15 CFR Part 930. 
This perspective is reiterated in 
§ 971.802(g) of these regulations. 

Amendment to Regulations.—One 
commenter proposed that NOAA should 
state in the regulations that revision of 
the regulations will be accomplished 
through formal rulemaking three years 
from their effective date in order to take 
into account new information on . 
environmental impact, technological 
development, conservation, etc. For the 
same reasons, the commenter also 
proposed subsequent periodic revisions, 
at least every three years, until 
commerical recovery is underway. 
Under the provisions of § 971.804, 
NOAA may amend its regulations 
through formal rulemaking at any time 
the Administrator determines it to be 
appropriate in order to provide for the 
conservation of natural resources, 
protection of the environment, or the 
safety of life and property at sea. NOAA 
may periodically modify these rules for 
nonsubstantive purposes as well, such 
as conforming them to governing 
procedures on public information. For 
example, these rules include technical 
amendments to and consolidation with 
portions of 15 CFR Part 970, to which no 
objections were made. In addition to 
referring to information submitted by 
licensees in their annual reports, NOAA 
has a continuing program of 
environmental research and assessment 
in order to ensure that relevant data are 
reflected in the TCRs of a license or 
permit. Any significant new 


development which may affect the 
quality of the environment, 
conservation, or safety at sea, or new 
data resulting from mining activities 
under the license/permit may be the 
subject of amendment to the regulations 
or modification to the TCRs. In addition, 
NOAA has a statutory requirement to 
submit a biennial report to Congress 
containing an evaluation of exploration 
and commercial recovery activities, 
resource recovery and disposition, and 
an assessment of the environmental 
impacts, including any damage caused 
by any adverse effects, on the quality of 
the environment resulting from mining 
activities. In view of the extensive 
avenues for oversight of regulatory 
effectiveness and license/ permit 
compliance, the initiation of additional 
rulemaking, for which no requirement 
fer revision may exist, appears 
excessive to NOAA. 


Subpart J—Enforcement 


Observers.—Several commenters 
were concerned with the effectiveness, 
frequency and authority of Federal 
observers. One commenter favored 

interference with mining 
activities. NOAA has already drafted 
§ 971.1005 to assure this purpose. 
Another commenter favored expansion 
of observer authority to enforce 
immediate suspension of activities. 
Under section 114 of the Act, the 
function of the Federal observer is to 
monitor and assess the effectiveness of 
the TCRs of the license or permit, and to 
report to the Administrator any 
infraction as appropriate. Licensees and 
permittees are required to monitor 
environmental effects of their activities 
under NOAA's guidelines. As discussed 
in the Notice of Proposed Rulemaking, 
NOAA will place Federal observers 
onboard mining ships to observe 
operations, collect additional data to 
improve estimates of environmental 
effects, test new or alternative 
methodologies or equipment for 
monitoring, and evaluate possible 
mitigation techniques. However, NOAA 
believes that to provide for unilateral 
suspension of mining activities by a 
Federal observer would constitute an 
unjustified expansion of an observer's 
authority. NOAA wishes to assure 
broader consideration prior to any 
suspension. 

In response to comment, language has 
been added to § 971.1005 of the 
regulations for emplacement of an 
observer on each permittee’s mining 
vessel(s) at least once during the initial 
year of commercial recovery activities. 
Such a requirement will ensure that 
NOAA is in a position to judge the 
effectiveness of an operator's 
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monitoring program. If problems are 
observed in the technical ability to carry 
out an approved monitoring plan, 
NOAA will be able to take corrective 
measures. While NOAA intends to 
observe operations on a random 
schedule during the life of a permit, this 
new requirement should increase public 
confidence in the ability of operators to 
monitor properly their activities. 

A commenter suggested that the 
regulations provide for appropriate State 
observers if operations are place 
adjacent to a State EEZ. This commenter 
also suggested strengthening the 
channel for State input to the 
Administrator. As the State observers, it 
has been noted that section 114 of the 
Act provides only for Federal officers or 
employees as observers. It should also 
be noted, however, that these 
regulations, like the Act, apply to 
minerals beyond any national 
jurisiction; these minerals thus could not 
really be considered adjacent to any 
State of the United States. Nevertheless, 
NOAA would be prepared to cooperate 
with States on monitoring if a clear 
State interest were identified with 
respect to any particular activities under 
a permit. As for strengthening channels 
for States’ input, other sections of the 
regulations have been clarified to 

ighlight opportunities for consultation 
with States (e.g., §§ 971.200(g), 971.212 
(b) and (d), 971.401 and 971.402). 


Other Comments 


Exploration.—One commenter urged 
NOAA to amend the exploration license 
regulations to require applicants to 
provide information necessary for the 
Administrator to make findings relating 
to commercial recovery. NOAA believes 
that mineral exploration efforts so 
seldom involve any aspect of 
commercial operations that a 
requirement of this sort would place a 
burden on applicants that would 
generally never be used and, at best, 
would be premature. 

Applicable Minerals.—One question 
dealt with the categories of minerals 
covered by the proposed regulations. 
The Act limits NOAA's authority to 
nodules occuring on or just below the 
surface of the deep seabed and 
including one or more minerals, at least 
one of which contains manganese, 
nickel, cobalt, or copper. The nodules 
are most commonly termed, “manganese 
nodules.” 

Geographic Coverage of the 
Regulations.—One commenter 
wondered whether the proposed 
regulations were intended to be 
restricted to the Deep Ocean Mining 
Environmental Study (DOMES) area or 





to additional areas. The area of 
jurisdiction of the Act, as set forth in 
section 4(4), is that area lying seaward 
of and outside—{A) the continental shelf 
of any nation; and (B) any area of 
national resource jurisdiction of any 
foreign nation, if such area extends 
beyond the continental shelf of such 
nation and such jurisdiction is 
recognized by the United States. 
Therefore, the regulations are applicable 
to, but are not restricted to, the DOMES 
area. 


—Two 


Sees lanai: 
a aedupentek te a eiaeaet 
U t 
of the Interior regulates similar activities 
occuring on the U.S. continental shelf. 
They opined that a uniform regulatory 
regime would provide for uniform 
protection for other marine resources 
and would entail less duplication of 
services. NOAA believes that it is not 
necessarily desirable for resources in - 
international waters to be developed 
under regulations which are the same as 
for sovereign U.S. resources. However, 
aspects of development are 


continue to share information and ideas. 


Classification Under Executive Order 
12281 


The NOAA Administrator considers 
these regulations to be major with 
respect to the criteria of Executive 
Order 12291 (E.O. 12291) of February 17, 
1981, because they will foster and 

govern development of the United States 
Soup sestied mtsing taduotry. As 
under “Structure of the 
Regulations,” several provisions of the 
Act require identical or nearly identical 
responses in each of two phases of deep 
seabed mining activity (exploration and 
commercial recovery). As a result, 
eet 
these 


the regulations. Accordingly, 
regulations will supercede Subparts, I, J, 
and K of 15 CFR Part $70. NOAA has 


f Management and Budget a regula 

o! 6 tory 
impact analysis as specified by section 3 
of E.O. 12291. 

The Administrator of NOAA has 
determined that these rules are within 
the authority delegated by law and 
consistent with Congressional intent. 
‘Tnese regulations are promulgated 
pursuant to section 308 of the Act. 
Section 308 requires the Administrator 
to issue regulations necessary and 
appropriate to implement the first three 
Titles of the Act. These Titles generally 
require establishment by the 
Administrator, in accordance with the 


requirements of the Act, of a regulatory 
program governing: application for, and 
issuance of, deep seabed hard mineral 
resource exploration licenses and 
commercial recovery permits (see, e.g., 
section 102 of the Act); establishment of 
license and permit TCRs (section 105(b) 
and sections 108-112 of the Act); agency 
supervision of conduct of activities 
authorized under licenses and permits 
(see, e.g., sections 105{c), 106, 113, 114 
and 308(c)}; and enforcement (Title II). 
In 1981, NOAA issued regulations 

to exploration (15 CFR Part 
970). At that time NOAA also issued a 
Programmatic Environmental Impact 
Statement (September 1981) which 
contemplated subsequent issuance of 
commercial recovery regulations. These 
final regulations complete the process of 
establishing the regulatory regime by 
which U.S. citizens may apply for 
permits and conduct commercial 
recovery under the Act, and are clearly 
authorized by the Act. 

The regulations are also consistent 
with Congressional intent. The major 
Congressional objective in mh ited the 
Act was to encourage po' 
investment in deep neds aaies by 
establishing a regulatory regime under 
which U.S. citizens, could, with 
reasonable certainty and security, 
exercise the high seas freedom to 
engage in exploration for, and 
commercial recovery of, these hard 
mineral resources. (Sections potgl tag 
2{a)(16) and 2(b\(3)) Congress was also 
concerned that the regime be consistent 
with international law and encourage 
resource conservation, protect the 
environment and promote safety to life 
and property at sea. (Section 2(b)(4).) 
The Act contains detailed permit 
application and issuance provisions 
designed to accommodates and balance 
these objectives, and also provisions 
which authorize agency action to 
provide for future contingencies with 
regard to the concerns above. (See, e.g., 
Sections 105(c) and 308 regarding post- 
permit issuance TCR and regulation 
revision, and section 106 regarding 
modification, suspension and 
revocation.) The final regulations adhere 
closely to the provisions of the Act. The 
regulations also recognize, as did 
Congress, that mining technology, 
environmental assessment information 
and other factors relevant to commercial 
recovery under the Act would develop 
and change over time. The regulations 
are therefore generally designed to give 
permit applicants flexibility in the 
manner in which they meet the 
requirements of the Act, subject to the 
Act's specific requirements and to 
NOAA's continuing authority to act in 
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the event that subsequent developments 
affect environmental, international or 
other concerns of the Act. As indicated 
in the “Public Comment Opportunities” 
section of the preamble and in the 
responses to specific comments, there 
have been many opportunities for public 
comment on these regulations, and most 
commenters generally support the basic 
approach taken in the regulations to 
implementation of the Act. Specific 
issues have been addressed with 
reference to the Congressional 
objectives outlined and those expressed 
in the provisions of the Act itself. 
Consequently, the Administrator has 
determined that the requirements of E.O. 
12291(4){a) have been met. 


Regulatory Impact Analysis 


NOAA has prepared a regulatory 
impact analysis on these regulations. 
This analysis, which examines the 
potential impact of the 
regulations, is available to all interested 
parties. The analysis examines the 
various alternatives NOAA considered 
as it addressed the major issues in the 
regulations, including alternatives 
advocated by interest groups; considers 
benefit and cost implications of the 
alternatives; and explains NOAA's 
reasons for making the choices reflected 
in these regulations. The analysis 
includes discussion of regulatory 
flexibility in compliance with the 
Regulatory Flexibility Act, Pub. L. 96- 
354. 


Summary of Discussion Related to 
Regulatory Flexibility 


Because of the large scale and costs of 
deep seabed mining operations, the 
primary involvement of small business 
concerns in this industry is expected to 
be as contractors or subcontractors, 
rather than as sole owners or operators. 
Only one permit, obtained by the overall 
operator, is required. The general 
regulatory approach selected by NOAA 
for these regulations was designed to 
provide the greatest flexibility for, and 
to minimize any adverse economic 
impact on any entity—large or smali— 
which may be involved in deep seabed 
mining development. The regulations do 
not impose any reporting, 
recordkeeping, or other compliance 
requirements on small governmental 
jurisdictions or small organizations. 
Copies of the regulatory impact analysis, 
which contains a discussion related to 
regulatory flexibility, may be obtained 
by writing to NOAA, Chief, Ocean 
Minerals and Energy Division, at the 
address specified in the ADDRESSES 
section of this rulemaking. 





Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


Paperwork Reduction Act, Public Law 
96-511 


Pursuant to the requirements of the 
Paperwork Reduction Act NOAA has 
evaluated the paperwork requirements 
incurred through compliance with the 
regulations for the issuance and 
maintenance of commercial recovery 
permits. The paperwork resulting from 
most of the regulatory provisions, 
especially those dealing with the 
application process, consists largely of 
information generated by industry in the 
pursuit of financial assistance and 
general management and entails little or 
no additional paperwork than would 
otherwise be necessary in conducting 
deep seabed operations. The balance of 
paperwork results from environmental 
monitoring which will be the direct 
result of implementation of the Act 
through regulatory measures. The data 
gathered are only those necessary for 
compliance with the statutory mandate. 

Since application for commercial 
permitting has not occurred and is not 
likely to occur until the end of the 
exploration phase—in 1994—NOAA, in 
consultation with representatives of 
industry and OMB, initially has 
projected one burden hour for the 
collection, which number would be used 
until experience indicates a better 
estimate. Subsequent to the above initial 
consultations, in the July 1986 proposed 
rules, industry as well as the rest of the 
public were specifically invited to 
comment on the information collection 
requirements of the rule. No further 
comments on this particular issue were 
received. The information collection 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget 
(OMB) under Control No. 0648-0170. 

Public reporting burden for this 
collection of information is estimated to 
average one hour per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
John Padan, NOAA, 1825 Connecticut 
Avenue, NW., Suite 710, Washington, 
DC 20235; and to the Office of 
Information and Regulatory Affairs, 
ATTN: Desk Officer for NOAA, Office 
of Management and Budget, 
Washington, DC 20503. 


Environmental Assessment 


Pursuant to section 109(c) of the Act 
and the National Environmental Policy 


Act of 1969, NOAA has prepared a final 
programmatic environmental impact 
statement (PEIS) assessing the 
environmental impacts of commercial 
recovery in the area of the oceans in 
which such activities by any United 
States citizen will likely first occur 
under the authority of the Act. The PEIS 
was filed with the Environmental 
Protection Agency in September 1981. 
Copies may be obtained by writing 
NOAA, Chief, Ocean Minerals and 
Energy Division, at the address specified 
in the ADDRESSES section of this 
rulemaking. NOAA has also prepared an 
environmental assessment (EA) which 
updates the PEIS and which confirms a 
finding of no significant impact on the 
quality of the human environment from 
the p tion of these regulations. 


The EA is available at the above 
location for review upon request. 


List of Subjects in 15 CFR Parts 970 and 
971 


Administrative practice and 
procedures, Environmental protection, 
Marine resources, Marine safety, 
Reporting requirements, Seabed mining. 

Accordingly, it is proposed to add 
new Part 971 and amend Part 970 to 15 
CFR Chapter IX, Subchapter D, as 
follows. 


Dated: December 6, 1988. 
William E. Evans, 
Under Secretary, NOAA. 


PART 971—DEEP SEABED MINING 
REGULATIONS FOR COMMERCIAL 
RECOVERY PERMITS 


Subpart A—General 


Sec. 

971.100 Purpose. 

971.101 Definitions. 

971.102 Nature of permits. 

971.103 Prohibited activities and 
restrictions. 

971.104 OMB Control Number. 


Subpart B—Applications 
971.200 General 


Contents 


971.201 Statement of financial resources. 

971.202 Statement of technological 
experience and capabilities. 

971.203 Commercial recovery plan. 

971.204 Environmental and use conflict 
analysis. ‘, 

971.205 Vessel safety and documentation. 

971.206 Statement of ownership. 

971.207 Antitrust information. 

971.208 Fee. 

971.209 Processing outside the United 
States. 


Procedures 


971.210 Determination whether application 
. is complete for further processing. 


525 


Sec. 

971.211 Consultation and cooperation with 
Federal agencies. 

971.212 Public notice. hearing and comment. 

971.213 Amendment to an application. 

971.214 Consolidated license and permit 
procedures. [Reserved] 


Subpart C—Certification of Applications 
971.300 General. 

971.301 Required findings. 

971.302 Denial of certification. 

971.303 Notice of certification. 


Subpart D—Issuance/Transfer: Terms, 
Conditions and Restrictions 


971.400 General. 


Issuance/Transfer; Modification/ Revision; 

Suspension/ Revocation 

971.401 Proposal to issue or transfer and 
proposed terms, conditions and 
restrictions. 

971.402 Consultation and cooperation with 
Federal and State agencies. 

971.403 Freedom of the high seas. 

971.404 International obligations of the 
United States. 

971.405 Breach of international peace and 
security involving armed conflict. 

971.406 Environmental effects. 

971.407 Safety at sea. 

971.408 Processing outside the United 
States. 

971.409 Denial of issuance or transfer. 

971.410 Notice of issuance or transfer. 

971.411 Objections to terms, conditions and 
restrictions. 

971.412 Changes in permits and permit 
terms, conditions, and restrictions. 

971.413 Revision of a permit. 

971.414 Modification of permit terms, 
conditions and restrictions. 

971.415 Duration of a permit. 

971.416 Approval of permit transfers. 

971.417 Suspension or modification of 
activities; suspension or revocation of 
‘permits. 

Terms, Conditions and Restrictions 

971.418 Diligence requirements. 


requirements. 

971.421 Freedom of the high seas 
requirements. 

971422 Safety at sea requirements. 

971.423 Best available technology. 

971.424 Monitoring requirements. 

971.425 Changes of circumstances. 

971.426 Annual report and records 
maintenance. 

971.427 Processing outside the United 
States. 

971.428 Other necessary permits. 

971.429 Special terms, conditions and 
restrictions. 

971.430 Other Federal requirements. 

Subpart E—Resource Development 

971.500 General. 

971.501 Resource assessment, recovery 
plan, and logical mining unit. 

971.502 Conservation of resources. 

971.503 Diligent commercial recovery. 





Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


971.601 Environmental requirements. 
971.602 Significant adverse environmental 
effects. 


971.603 At-sea monitoring. 

971.604 Best available technologies (BAT) 
and mitigation. 

971.605 Stable references areas. [Reserved] 

971.606 information. 


ee eT er ee 


971.700 General. 
971.701 Criteria for safety of life and 


program approved under Section 306 of 
the Coastal Zone Management Act, as 
amended, where coastal zone land and 
water uses are affected by the issuance 
of a commercial recovery permit under 
the provisions of the Act or this part; 
(d) “Applicant” means an applicant 
for a commercial recovery permit 
pursuant to the Act and this part as 
used in subparts H, I and J of this part, 
“applicant” also means an applicant for 
an exploration license pursuant to the 


Act and Part 970 of the title. “Applicant” 
t 


weet 
Seen 


” means— 
ib Any act Any ety engaged in at ent 
mineral resource: at a 

oubstentie 


rate for the primary purpose 
of marketing or 


using such 
resource to earn a net profit, whether or 


and 
(3) If the waste of anid activity to. 
ene resource, or of. ': 
clatweaceuchdpeed 


_~ » :0fat-sea,such 


purposes of this part, the term 
{a) “Act” means the Deep Seabed 
Hard Mineral 


"and the su Saneee es Sie ar ee 
meters, lying seaward of and outside— 
Say Pie eentealgel sail Gay 
nation; 
ary ay thon eibablainnl sbishtd 
jurisdiction of 


area extends beyond the Continental 
Shelf of such nation and such 


jurisdiction is recognized by the United 


Resources Act (Pub. L.96- States; 


283; 94 Stat. 553; 30 U.S.C. 1401 et seg.); 
(b) “Administrator” means ‘the 
Administrator of the National Oceanic 
and Atmospheric Administration, or the 
Administrator's 
(c) “Affected State” means any State 
with a coastal zone management 


(i) “Environment” or “environmental” 


as used in the definitions of “irreparable | 


harm” and “significant adverse 
environmental effect” means or pertains 
to the deep seabed and ocean waters 
lying at and within the permit area, and 
in surrounding areas including 


of any foreign nation, if'sich ° 


transportation corridors to the extent 
that they might be affected by the 
commercial recovery activities, and the 
living and non-living resources of those 
areas; 

(ij) “Exploration” means— 

(1) Any at-sea observation and 
evaluation activity which has, as its 
objective, the establishment and 
documentation of— 

(i) The nature, shape, concentration, 
location, and tenor of a hard mineral 
resource; and 

(ii) The environmental, technical, and 
other appropriate factors which must be 
taken into account to ea 

(2) The taking from the déep seabed of 
such quantities of any net mineral 
resource as are neal for the design, 
fabrication and equipment 


chad tebseudedeete anche 
commercial 


f 
ont recovery and processing of 


resource; 
(k) “Hard mineral resource” eae 
deposit or accretion ‘on, 
below, below, the surface ofthe deep seabed of 
watetocbede-eneee ree 
Bla mae tigre ann ah (ly 
manganese, cobalt, or co 


sderaeiat foie) of thie ome oF ; 
means @ direct or legal'or 
beneficial interest in or influence over 


tration; 
fo) “Permittee” imosineitee hchter vl 9 


| permit issued or transferred under this. 
commercial 


(q} “Reciprocating state” rs Aarne vs 
foreign nation designated as such by the 
Administrator under section 118:0f the: : 45 
Act; 


(r} “Recovery sno or: “commercial 


recovery plan” means the p 
submitted by an applicant for a « 


- commercial recovery permit pursuant to 


§ 971.203; 

(s) “Significant adverse environmental 
effect” means: (1) important adverse 
changes in ecosystem diversity, : 
productivity, or stability of the 
biological communities within the 
environment; (2) threat to human health 
through direct exposure to pollutants or 
through consumption of exposed aquatic 
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organisms; or (3) important loss of 
aesthetic, recreational, scientific or 
economic values; 

(t) “State agency” means the agency 
responsible for implementing the 
responsibilities of Section 306(c)(5) 
under the Coastal Zone ment 
Act, as amended, and 15 CFR Part 930; 

(u) “United States” means the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, 
American Samoa, the United States 
Virgin Islands, Guam, and any other 
Commonwealth, territory, or possession 
of the United States; and 

(v) “United States citizen” means— 

(1) Any individual who is a citizen of 
the United States; . 

(2) Any corporation, partnership, joint 
venture, association, or other entity: 


organized or existing under the laws of. 


any of the United States; and... . 


(3} Any corporation, partnership, joint . 


venture, association, or other-entity: 


(whether organized or existing under the 


laws of any. of the United States ora 


foreign nation).if the controlling interest: 


in such entity is held by an individual or 
—T described in are (vit) or 
v)(2}. 


§971.102 “Nature of permits. PS 36y ext 
(a) A permit issued under this part. 


authorizes the holder thereof to engage _ 
in commercial recovery within.a specific . 


portion of the sea floor consistent with - 
the provisions of the Act and this | part 
and consistent with the. specific terms, , 
conditions, and: restrictions CR) 
applied to the permit.by the... _ 
Administrator... 


(b) A permit issued ‘under ita 3 part is ." 


exclusive with respect to the holder . 
thereof as,against any othér United © 


States citizen ¢ or any. citizen, . natiqnal ot 


governmental of, or any legal . 
enti 
laws of, any reciprocating state. | 

(c) A valid existing license under15 | 
CFR Part 970 will entitle the holder, if 
otherwise eligible under the provisions | 
of the Act and implementing regulations, 
to a:permit for commercial recovery 
from an area selected from within the 
license area. Such a permit will © = 
recognize the right of the holder to - 
recover hard mineral resources, and to 
own, tranport, use, and sell hard mineral 
resources recovered under the permit 
and in accordance with the ~ 
requirements of the Act and this part. 


§971.103 ReaD eae 
restrictions. 


(a) Prohibited activities and 
exceptions. , is 

(1)'No United States citizen may ‘ 
engage in any commercial recovery: 
unless authorized to do so under— 


[or existing under the | . 


(i) A permit issued pursuant to the Act 
and tions; 


ting 

(ii) A license, permit or equivalent 
authorization issued by a reciprocating 
state; or 

(iii) An international agreement which 
is in force with respect to the United 
States. 

(2) The prohibitions of paragraph 
(a)(1) of this section do not apply to any 
of the following activities: 

(i) Scientific research, including that 
concerning hard mineral resources; 

(ii) ae or the — of any 
geophysical, geochemi 
oceanographic, or suneapherl 
measurements or random bottom 
samplings of the deep seabed, if such 
taking does not significantly alter the 
surface or subsurface of the seabed or 
significantly affect the environment; 

(iii) The design, construction, or - - 
testing of equipment and facilities which 
will or may be used for exploration or. 
commercial.recovery, if such design, : 
construction or testing is conducted - 
onshore, or does not involye the . - 
recovery of any but incidental hard 
mineral resources; 

(iv) The furnishing-of machinery; : 
products, supplies, services; or materiais 
for anyiexploration or commercial 
recovery conducted under a license or.. 
permit issued under the Actand- 
implementing regulations, a license or . 


' permit or equivalent authorization 


issued by a reciprocating state, or any 


: relevant international agreement; and 


(v) Activities, other than-exploration: - 


’ or commercial recovery a of the: 


Federal Government. © - 
(3) No United States citizen’ miny: 


‘interfere or participate in-interférence * ~ 


with any activity‘conducted by any ‘* 


permittee which is authorized to be: ° 
undertaken ‘under a permit issued by the’ 
Administrator to‘a permittee under the “'- 
’ Act or with ary activity conducted by 


the holder of, and authorized to be 
undertaken under, a license or permit or 


' equivalent authorization issued by a 


reciprocating state for the commercial 
recovery of hard mineral resources. For 


- purposes of this section, interference 


includes physical interference with © 
activities authorized by the Act, this 


’ part, and a'license or permit issued 


pursuant thereto; the filing of a specious 


‘ claim in the United States or any other 
“nation; and any other activity designed 


to harass, or which has the effect of — 


th harassing, persons conducting deep 


seabed mining activities authorized by © 
law. Interference does not include the 
exercise of any superior rights granted 
to United States citizens by the. 
Constitution of the United States, or any 
Federal or State law, treaty,or 


527 


agreement or regulation promulgated 
pursuant thereto. 

(4) United States citizens shall 
exercise their rights on the high seas 
with reasonable regard for the interests 
of other states in their exercise of the 
freedoms of the high seas. 

(b) Restrictions on issuance of 
permits. The Administrator will not 
issue any permit— 

(1) After the date on which any 
relevant international agreement is 
ratified by and enters into force with 
respect to the United States, except to 
the extent that issuance of the permit is 
not inconsistent with that agreement. 

(2) The recovery plan of which, 
submitted pursuant to the Act and 
implementing regulations, would apply 
to an area to which applies, or would 
conflict with: »' 

(i) Any exploration plan or recovery 
plan submitted with any pending 
application to which priority of right for 
issuance applies under 15 CFR Part 970 
or this part;... 

(ii) Any anplecntion plan or recovery 
plan associated with any existing 
license or permit; or 

(iii) An equivalent authorization 
which has been issued, or for which 
formal notice of application has been 
submitted, by a reciprocating state prior 
to the filing date of any relevant 
application for licenses or permits 
pursuant to the: Act and  ianplomenting 
regulations; 

(3) Authorizing commercial récovety 
within any area of the deep seabedin 
which exploration is authorized urider a 
valid existing license if such permit is 
issued to a persqn other thanthe . 
licensee for such area; .. 

(4) Which authorizes commercial | 
recovery to commence before January 1, 
1988; 

(5) The recovery plan for which . 
applies to any. area of the deep seabed 
if, within the 3-year period. before the 
date of application for that permit: 

(i) The applicant therefor surrendered 
or relinquished such area under an 
exploration plan or recovery plan 
associated with a previous license or 
permit issued to such applicant; or 

(ii) A permit previously issued to the 
applicant had an exploration plan or 
recovery plan which applied to such 
area and such license or permit was 
revoked under section 106 of the Act: 

(6) Or approve the transfer of a 
— except to a United States citizen: 


*0) That would authorize commercial 
recovery activities in an area other than 


_ for which the applicant therefore holds a 


valid exploration license under part 970 
of this title. 





§ 971.104 OMB contro! number. 
The information collection 


(0) Who may one sibic hin: hiiiy Withae 
States citizen holding a valid 
exploration license may apply ee 
Administrator for issuance 

recovery for all or 
part of the area to which the license 
applies. Any holder of a commercial 
. Fecovery permit may apply to the : 
Administrator for transfer of the permit. 
Applications must be submitted in the 
form and manner described in this 


subpart. 
(b) Place, nme and copies. An 


application and 25 copies thereof must 
be submitted to: 


The Adminietentor may weive in whole 
or in part, at his discretion, the 
requirement that 25 copies of an 
application be filed with NOAA. 

(c) General contents. The application 
must contain a commerical 


preexisting 
licensees, NOAA anticipates that :: - 
applicants who are transferees will have 
to supply more information with the 
application than licensees will [see — 
subsection (e} in this section]. - 

“ Identification of requirements. 
Each portion of the application should 
identify the requirements of this:part to 
which it responds. 

(e) Information previously seated 
in connection with an exploration - 
licerise. Information previously- < .- - 
submitted as part of an exploration 
license application, as well as - 
information submitted.during the course 
of license activities {such as data - 


included in annual reports to NOAA), 
may be incorporated in the commercial — 
recovery permit application by 
reference. 

(f) Request for a treatment 
of information. If an applicant wishes to 
have any information in its application 
not be subject to public disclosure, it 
must so request, at the time of 
submitting the information, pursuant to 
§ 971.802 which will govern disposition 
of the request. 

(g) Pre-application consultation. The 
Administrator will make NOAA staff 
available to potential applicants for pre- 
application consultations on how to 
respond to the provisions of this part. In 
‘appropriate circumstances, the 
Administrator will provide written | 
confirmation to the applicant of oral 
guidance resulting from such 
consultations. Such consultation is 
required for the purpose of §'971.207. ‘ 
The applicant is encouraged to consult 
with affected States as early as is 
practicable [see also §§ 971.213 and 
971.606(b)}. 

(h) Compliance with Federal 


consistency requirements. An applicant - 


for a commercial recovery permit must 


comply with all necessary requirements, 
pursuant to 15° 


i and paras 
information must:be transmitted to-the 


designated State agency as prescribed 
under 15 cm 930.50. 

Contents ; 

$971.201 Statement of financial 
resources. : 

(a) General. The application must 
contain information sufficient to 
demonstrate to the Administrator 
pursuant to § 971.301 that, upon 
issuance or transfer of the cerait, the 
applicant will have access to the — 
financial resources to carry out, in 
accordance with this part, the’ « 
commercial recovery program set forth 
I the snjllonate-cam commercial recovery 

an. 

(b) Specific. In particular, the 
information on cial resources is © 


. expected to be general in nature but 


must include the likely sources and 
timing of funds fo meet the applicant's 
scheduled expenditures in the recovery 
plan: These sources may include cash 
flow, reserves, and outside funding. — 


§971.202 Statement of technological: 
experience and capabilities. . 

(a) General.-‘The application: sist 
contain information sufficient to ' 
demonstrate to the Administrator. | : 


pursuant to:§ 971.301 ‘that, upon issuance. 
or transfer-of:the permit, the applicant: ' 


will havée.the technological capability to 
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carry out, in accordance with the | 
regulations contained in this part, the « 
commercial recovery program set out in 
> apr commercial recovery 


* Specific. In particaler, the 
information submitted pursuant ‘to this 
section must describe the equipment, 
knowledge, and skills the applicant 
possesses, or to which it can 
demonstrate access [see § 971.200(e)]. 
The information must include: 

(1) A description of the technology or 
the equipment and methods to be used _ 
Opt da miaing pecten bocboding 
step in the mining process, 
nodule collection, retrieval, transfer to 
ship, environmental monit 
transport to processing facilities, nodule 
processing, waste disposal and 
compliance with applicable water , 
quality standards. The description must 

ude: 

(i) An analysis of the performance of 
experimental systems, sub-systems; or 
analogous machinery; — . 

(ii) The rationale for extrapolating 
from test results to commercial 
The more test data offered with the 
application the less ee will be 
expected; and 

. (iii) Anticipated system reliability. 


within the context of ‘anticipated. 


pee time lost through equipmentt 
(2} A functional description. ofthe. 


types of technical persons‘on whom the: . 
. applicant will rely to operate its 
: equipment. 


" §971.203 Commercial recovery plan. 


(a) General. The application must 
include.a proposed commercial recovery 
plan which describes the applicant's . 
projected commercial recovery 
activities, in a general way, for the 
twenty year period to.be covered by the 

proposed permit. Although preliminary: 
and subject to change, the plan must. be 
more detailed for that-portion of the. : 
permit term leading'up‘te the initiation: 
of commercial recovery. The plan-must . 
include sufficient information for-the.— ‘ 
Administrator, pursuant to this part, to 
make the necessary determinations °° 
pertaining to the certification and: 
issuance or transfer of a permit and to’ : 
the development-and enforcement of:the 
TCRs for a permit. 

(b) Specific. The plan must inchade: - 

(1) A:description of the activities 
proposed to:be carried out during the ° 
period of the permit; : - 

(2) The intended schedule of 3 
commercial recovery (see “Diligent © 
commercial recovery,” §:971.503);': ' 

(3) Environmental safeguards‘and: ~ ‘* 
monitoring systems, which :must-take::' 
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into account requirements under . 
Subpart F.of this part,.including best. 


available technologies (BAT) (§:971. 604) 


and monit; ($ 971.603); 

(4) Details of the area or areas 
proposed for commercial recovery, 
which meet requirements for diligence . 
(§ 971.503).and conservation of. 
resources. pursuant to Subpart E- 
(especially § 971.502); 


(5).A resource ‘assessment of the area 


or areas proposed for commercial ; 
recovery which meets the requirements 
for résource assessment and logical. 
mining unit (§ 971.501); 

(6) A description of the methods and 
technology to be used for commercial 
recovery and processing (see 
$971.202(b)(1)); and , 

(7) The methods to be used for 
disposal of wastes from recovery and 
processing, including the areas for 
disposal and identification of any toxic 
substances i in wastes. 


§971.204 Eavironmentel and uso confict ‘ 
analysis. 


(a) Environmental information: © 
submission. The application must be 
supported:by-sufficient marine «. ; 
environmental information for the . 
Administrator to prepare an..: ° -: 
environmental impact statement (EIS). 
on the proposed mining activities, and to 
determine the appropriate. permit TCRs 
based on environmental characteristics - 
of the requested minesite. The 
Administrator may. require the - . 
submission of additional data, in the 
event he determines that the basis fora . 
suitable EIS, or a determination of 
appropriate TCRs, isnot available. 

(b){1} In preparing the EIS, the 
Administrator will:attempt to Ide 
characterize:the environment in suche a 
way as to provide a basis for judging the 
potential: ee adverse effects 
or irreparable harm b i 


will utilize existing information . 
including the relevant license EIS, . 
additional exploration data acquired by 
the applicant, and other.data in the 
public domain. 


(2) The EIS must present adequate ; 


"physical, chemical, and biological 


information for the permit area. If the 
permit area lies within the area of. : 
NOAA's Deep Ocean Mining 
Environmental Study (DOMES), the ' 
parameters listed in NOAA's Technical 
Guidance Document pertaining to the 
upper and lower water column should 
be included. Specifically, these 
parameters include:. 

(i) Upper water column— - 
Nutrients 
Endangered species 


: must contain the following 


Salinity, temperature, density 
Currents. .-: 

(ii) Lower water column and - . 

seafloor— 

Currents © 

Suspended particulate matter person 
Sediment characteristics (min 

particle size, shape and decalty, ex and 

water content) * : 
Topography. 

Benthos. 

(3) For a permit area outside the 
DOMES area, the applicantis . 
encouraged to consult with NOAA at 
the earliest opportunity in order to 
determine the specific parameters to be. 
measured based on the location and 
specific environmental characteristics of 
the permit area. The Administrator, in 
consultation with the Administrator of 
the Environmental Protection Agency 
and with the assistance of other 
appropriate Federal agencies, may 
determine that 4 programmatic EIS is 
required:for any new area. 

(c) The application must include a 


monitoring plan for test mining and at- 


sea commercial recovery activities .. 
which meets the objectives and 
requirements of § 971.603. 

(d): Use conflict analysis. The 
application must include information 
known to the applicant on other uses of 

area to support the. 


proposed mining 
Administrator's determination regarding 
potential use conflicts between. 


commercial mining activities and those 
activities of other nations or of other 
US. citizens. “ 

(e) Onshore information. Because of 
NEPA requirements, the tor 
must include in the EIS on the proposed 
permit the complete spectrum of 
activities resulting from the issuance of 
a permit. Therefore, onshore information 
including the location and operation of . 
nodule processing facilities must be 
submitted with the application in ‘ 
accordance with the details in § 971.606. 


§971.205 Vessel safety and 
documentation. 


In order to provide a basis for the 
soaneny onecnnaare with respect 
to the safety of life and property at sea, 
pursuant to § 971.407, §.971.422 and: 
Subpart G of this part, the application 
information 
for vessels:used in. commercial recovery, 
except for those vessels under 300 gross 
tons which are engaged in 
oceanographic research: 

(a) U.S. flag vessel. Ali mining ships 
and at least one of the transport ships 
used by each permittee must be 
documented under the laws of the 
United States. To the extent that the 
applicant knows which United States 


flag vessels it will use, it must include 
with its application copies of the 
vessels’ current valid Coast Guard 
Certificates of Inspection. 

(b) Foreign flag-vessels. To the-extent 
that the. applicant knows which foreign . 
flag vessel(s) it will be using for other 
purposes, the application must include 
evidence of the following: - 

(1) That any foreign flag vessel whose 
flag state is party.to the International 
Convention for the Safety of Life at Sea, . 
1974 (SOLAS 74) possesses current valid 
SOLAS 74 certificates; 

(2) That any foreign flag vessel whose 
flag state is not party to SOLAS 74 but is 
party to the International Convention for 
the Safety of Life at Sea, 1960 (SOLAS 
60) possesses current valid SOLAS 60 
certificates; and 

(3) That any foreign flag vessel whose 
flag state is not a party to either SOLAS 
74 or SOLAS 60 meets all applicable 
structural and safety requirements _ 
contained in the published rules of a 
member of the International Association 
of Classification Societies (ACS). 

(c) Supplemental certificates. If the 
applicant does not know at the time of 
submitting an application which vessels 
it will be using, it must submit the 
applicable certification for each vessel 
before the cruise on which it will be 
used... - 


§ 971.206 Statement of ownership. 

(a) General. The application must 
include sufficient information to 
demonstrate that the applicantisa . 
United States citizen. aS 

(b) Specific. In particular, 
application must include: 

(1) Name, address, and 
number of the United States citizen 
responsible for commercial recovery 

operations; 

(2A description of the citizen or 

citizens engaging in commercial 


recovery, including: 

{i) Whether the citizen is a natural 
person, p, corporation, joint 
venture, or other form of association; 

(ii) The:state of incorporation or state 
in which the 
business entity is registered; 

(iii) The narae and place of business 
of the registered agent or equivalent 

tative to whom notices and 
orders are to be delivered; 

(iv) Copies of all essential and 
nonproprietary provisions in articles of 
incorporation, charter or articles of 
association; and 

{v) The name of each member of the 
association, partnership, or joint 
venture, including information about the 

tion and/or ownership of stock 
of éach partner or joint venturer. 





§971.207 Antitrust information. 

In order to support the antitrust 
review referenced in § 971.211, the 
application must contain information 
sufficient, in the applicant's view and 
based on preapplication consultations 
pursuant to § 971.200{g), to identify the 
applicant and describe any significant 
existing market share it has with respect 
to the mining or marketing of the metals 
proposed to be recovered under the 
permit. 

§971.208 Fee. 

(a) General. Section 104 of the Act 
provides that no application for the 
issuance or transfer of a permit will be 
certified unless the applicant pays to 
NOAA an administrative fee which 
reflects the reasonable administrative 
costs incurred in reviewing and 
processing the application. 

(b) Amount. A fee payment of 
$100,000, payable to the National 
Oceanic and Atmospheric 
Administration, Department of 
Commerce, must accompany each 
application. If the administrative costs 
of reviewing and processing the 
application are significantly less than or 
in excess of $100,000, the Administrator, 
after determining the amount of the 
under- or over-charge, as applicable, 
will refund the difference or require the 
applicant to pay the additional amount 
before issuance or transfer of the permit. 
In the case of an application for transfer 
of a permit to, or for a significant change 
to a permit held by, an entity which has 
previously been found qualified for a 
permit, the Administrator may reduce 
the fee in advance by an appropriate 
amount which reflects costs avoided by 
reliance on previous findings made in 
relation to the proposed transferee. 


$$71.209 Processing outside the United 
States. 


(a) Except as provided in this section 
and § 971.408, the processing of hard 
minerals recovered pursuant to a permit 
shall be conducted within the U.S., 
provided that the President or his 
designee does not determine that this 
restriction contravenes the overriding 
nationa! interests of the United States. 

(b) If foreign processing is proposed, 
the applicant shall submit a justification 
demonstrating the basis for a finding 
pursuant to § 971.408(a)(1). The 
justification shall include an analysis of 
each factor which the applicant 
considers essential to its conclusion that 
processing at a site within the U.S. is not 
economically viable. 

(c) If the Administrator determines 
that the justification provided by the 
applicant is insufficient, or if the 
Administrator receives during the public 


comment or hearing period what the 
Administrator determines to be a 
serious alternative U.S. processing site 
proposal, the Administrator may require 
the applicant to supply, within a 
specified reasonable time, additional 
information relevant to the 

§ 971.408(a)(1) finding. 

(d) The applicant must include in its 
application satisfactory assurances that 
such resources after processing, to the 
extent of the permittee’s ownership 
therein, will be returned to the United 
States for domestic use if the 
Administrator determines pursuant to 
§ 971.408 that the national interest 
necessitates such return. Assurances 
must include proposed arrangements 
with the host country. 


Procedures 


§971.210 Determination whether 
application is complete for further 


Upon receipt of an application, the 
Administrator will review it to 
determine whether it includes 
information specifically identifiable 
with and fully responsive to each 
requirement in § 971.201 through 
§ 971.209. The Administrator will notify 
the applicant whether the application is 
complete within 60 days after it is 
received. The notice will identify, if 
applicable, in what respects the 
application is not complete, and will 
specify the information which the 
applicant must submit in order to make 
it complete, why the additional 
information is necessary, and a 
reasonable date by which the 
application must be completed. 
Application processing will not begin 
until the Administrator determines that 
the application is complete. 


§971.211 Consultation and cooperation 
with Federal agencies. 

(a) Promptly after receipt of an 
application that the Administrator has 
determined pursuant to § 971.210 is 
complete, the Administrator will 
distribute a copy of the application to 
every Federal agency or department 
which, pursuant to section 103(e) of the 
Act, has identified programs or activities 
within its statutory responsibilities 
which would be affected by the 
activities proposed in the application 
(e.g., the Departments of State, 
Transportation, Justice, Interior, 
Defense, Treasury and Labor, as well as 
the Environmental Protection Agency, 
Federal Trade Commission, 
International Trade Administration and 
National Science Foundation). Based on 
its legal responsibilities and authorities, 
each such agency or department may, 
not later than 60 days after it receives a 
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copy of the application, recommend 
certification of the application, issuance 
or transfer of the permit, or denial of 
such certification, issuance or transfer. 
The advice or recommendation by the 
Attorney General or Federal Trade 
Commission on antitrust review, 
pursuant to section 103(d) of the Act, 
must be submitted within 90 days after 
their receipt of a copy of the application. 

(b) NOAA will use this process of 
consultation and cooperation to 
facilitate necessary Federal decisions on 
proposed commercial recovery 
activities, pursuant to the mandate of 
section 103(e) of the Act to reduce the 
number of separate actions required to 
satisfy Federal agencies’ statutory 
responsibilities. The Administrator will 
not issue or transfer the permit during 
the 90 day period after receipt by the 
Attorney General and the Federal Trade 
Commission except upon written 
confirmation of the Attorney General 
and the Federal Trade Commission that 
neither intends to submit further 
comments or recommendations with 
respect to the application. 

(c) In any case in which a Federal .. 
agency or department recommends a 
denial, it must set forth in detail the 
manner in which the application does 
not comply with any law or regulation 
within its area of responsibility and how 
the application may be amended, or how 
TCRs might be added to the permit, to 
assure compliance with such law or 
regulation. 

(d) NOAA will cooperate with such 
agencies and with the applicant with the 
goal of resolving any concerns raised 
and satisfying the statutory 
responsibilities of these agencies. 

(e) If the Administrator decides to 
issue or transfer a permit with respect to 
which denial of the issuance or transfer 
has been recommended by the Attorney 
General or the Federal Trade 
Commission, or to issue or transfer a 
permit without imposing TCRs 
recommended by the Attorney General 
or the Federal Trade Commission, as 
appropriate, tne Administrator will, 
before or at issuance or transfer of the 
permit, notify the Attorney General and 
the Federal Trade Commission of the 
reasons for his decision. 


§971.212 Public notice, hearing and 
comment. 


(a) Notice and comments. The 
Administrator will publish in the 
Federal Register, for each complete 
application for issuance or transfer of a 
commercial recovery permit, notice that 
the application has been received. 
Subject to § 971.802, interested persons 
will be allowed to examine the 
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materials relevant to the application, 
and wiil have at least 60 days after 
publication of notice to submit written 
comments to the Administrator. 

(b) Hearings. After preparation of the 
draft environmental impact statement 
(EIS) on an application, the 
Administrator will hold a public hearing 
on the application and the draft EIS in 
an appropriate location and may employ 
additional methods he/she deems 
appropriate to inform interested persons 
about each application and to invite 
comments thereon. A hearing will be 
conducted in any State in which a 
processing plant or any of its ancillary 
facilities iene “ bh marine terminal ora 
waste dispo ity) are proposed to 
be located. 

(c) If the Administrator determines 
there exist one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
Subpart I of this part. record 
developed in any such formal hearing 
will be part of the basis of the 
Administrator's decisions on an 
application. 

(d) Hearings held pursuant to this 
section and other procedures will be 
consolidated, if practicable, with 
hearings held and procedures employed 
by other Federal and State agencies. 


§ 971.213 Amendment to an application. 
After an application has been 
submitted to the Administrator, but 
before a determination is made on the 
issuance or transfer of a permit, the 
applicant must submit an amendment to 
the application if there is a significant 
change in the circumstances represented 
in the original application which affects 
the requirements of this subpart. 
Applicants should consult with NOAA 
to determine if changes in circumstances 
are sufficiently significant to require 
submission of an amendment. The 
application, as amended, would then 
serve as the basis for determinations by 
the Administrator under this part. For 
each amendment judged by the 
Administrator to be significant, the 
Administrator will provide a copy of 
that amendment to each other Federal 
agency and department which received 
a copy of the original application, and 
also will provide for public notice, 
hearing and comment on the amendment 
pursuant to § 971.212. After.the issuance 
or transfer of a permit, any revision of 
the permit will be made pursuant to 
§ 971.413. Any amendment or 
modification which would cause coastal 
zone effects substantially different than 
those originally reviewed by the state 


agency would be subject to Federal 
consistency review as prescribed in 15 
CFR Part 930. 


§ 971.214 Consolidated license and permit 
procedures. | Reserved] 


Subpart C—Certification of 
Applications 


§$971.300 General. 


(a) Certification is an intermediate 
step between receipt of an application 
for issuance or transfer of a permit and 
actual issuance or transfer. It is a 
determination which focuses on the 
eligibility of the applicant. 

(b) Before the Administrator may 
certify an application for issuance or 
transfer of a permit, the Administrator 
must determine that issuance of the 
permit would not violate any of the 
restrictions in § 971.103(b). The 
Administrator also must make written 
determinations with respect to the 
requirements with respect to the 
requirements set forth in § 971.301. 

(c) To the maximum extent possible, 
the Administrator will endeavor to 
complete certification within 100 days 
after receipt of a complete application. If 
final certification or denial of 
certification has not occurred within 100 
days after receipt of the application, the 
Administrator will inform the applicant 
in writing of the pending unresolved 
issues, the efforts to resolve them, and 
an estimate of the time required to do 
so. 


§971.301 Required findings. 

Before the Administrator may certify 
an application for a commercial 
recovery permit, the Administrator must: 

(a) Approve the size and location of 
the commercial recovery area selected 
by the applicant, and this approval will 
occur unless the Administrator 
determines that (1) the area is not a 
logical mining unit under § 971.501, or (2) 
commercial recovery activities in the 
proposed area would result in a 
significant adverse environmental effect 
which cannot be avoided by imposition 
of reasonable restrictions; and 

(b) Find that the applicant— 

(1) Has demonstrated that, upon 
issuance or transfer of the permit, the 
applicant will be financially responsible 
to meet all obligations which may be 
required to engage in its proposed 
commercial recovery activities; 

(2) Has demonstrated that, upon 
permit issuance or transfer, it will 
possess, or have access to, the 
technological capability to engage in the 
proposed commercial recovery; 

(3) Has satisfactorily fulfilled all past 
obligations under any license or permit 
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previously issued or transferred to the 
applicant under the Act; 

(4) Has a commercial recovery plan 
which meets the requirements of 
§ 971.203; and 

(5) Has paid the permit fee specified 
in § 971.208. 


§ 971.302 Denial of certification. 


(a) The Administrator may deny 
certification of an application if the 
Administrator finds that the 
requirements of this subpart, or the 
requirements for issuance or transfer 
under § 971.403 through § 971.408, have 
not been met. 

(b) When the Administrator proposes 
to deny certification the Administrator 
will send to the applicant, via certified 
mail, return receipt requested, and 
publish in the Federal Register, written 
notice of intention to deny certification. 
The notice will include: 

(1) The basis upon which the 
Administrator proposes to deny 
certification; and 

(2) If the basis for the proposed denial 
is a deficiency which the Administrator 
believes the applicant can correct: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any 
correctable deficiency must be corrected 
(not to exceed 180 days except as 
specified by the Administrator for good 
cause). 

(c) The Administrator will deny 
certification: 

(1) On the 30th day after the date the 
notice is received by the applicant, 
under paragraph (b) of the section, 
unless before the 30th day the applicant 
files with the Administrator a written 
request for an administrative review of 
the proposed denial; or 

(2) On the last day of the period 
established under paragraph (b)(2)(ii) in 
which the applicant must correct a 
deficiency, if that deficiency has not 
been corrected before that day and an 
administrative review requested 
pursuant to paragraph (c)(1) is not 
pending or in progress. 

(d) If a timely request for 
administrative review of the proposed 
denial is made by the applicant under 
paragraph (c)({1) of this section, the 
Administrator will promptly begin a 
formal hearing. If the proposed denial is 
the result of a correctable deficiency, 
the administrative review will proceed 
concurrently with any attempts to 
correct the deficiency, unless the parties 
agree otherwise or the administrative 
law judge orders differently. 

(e) If the Administrator denies 
certification, he will send to the 





applicant written notice of the denial, 
including the reasons therefor. 

(f) Any final determination by the 
Administrator granting or denying 
certification is subject to judicial review 
as provided in Chapter 7 of Title 5, 
United States Code. 


§9$71.303 Notice of certification. 

Upon making a final determination to 
certify an application for a commercial 
recovery permit, the Administrator will 
promptly send written notice of the 
determination to the applicant. 


(a) Proposal. After certification of an 
application pursuant to Subpart C of this 
part, the Administrator will proceed 
with a proposal to issue or transfer a 
permit for the commercial recovery 
activities described in the poe ome 

(b) Terms conditions and restrictions. 
(1) Within 180 days after certification (or 
such longer period as the Administrator 
may establish for good cause shown in 
writing), the Administrator will propose 
terms and conditions for, and 


provisions of the Act and this part as set 
forth in § 971.418 through § 971.430. 


require the establishment of special 
TCRs for the conservation of natural 
resources, protection of the 
environment, or the safety of life and 
property at sea. The Administrator will 
propose TCRs in writing to the 
applicant, and public notice thereof will 
be provided pursuant to § 971.401. The 
proposed TCRs will be included with the 
draft of the EIS on permit issuance. 

(2) If the Administrator does not 


notify the applicant in writing of the 
reasons for delay and of the 
approximate date on which the 


proposed TCRs will be completed. 
(c) Findings. Before issuing or 
transferring a col recovery 


submitted with respect to the 
application and proposed issuance or 
transfer. The Administrator will make a 
final determination of issuance or 
transfer of a permit, and will publish a 
final EIS on that action, within 180 days 


(or such longer period of time as the 

inistrator may establish for good 
cause shown in writing) following the 
date on which proposed TCRs and the 
draft EIS are published. 


Issuance/Transfer, Modification/ 
Revision; Suspension/Revocation 


§$971.401 Proposal to issue or transfer 
and proposed terms, conditions and 


(a) Notice and comment. The 
Administrator will publish in the 
Federal Register notice of each proposal 
to issue or transfer, including notice of a 
draft EIS, and of proposed terms and 
conditions for, and restrictions on, a 
commercial recovery t that will be 
included with the EIS [see 
§ 971.400(b)}. rs to 5 971.802, 
interested persons will be permitted tc 
examine the materials relevant to such 
proposals. Interested persons and 
affected States will have at least 60 
days after publication of such notice to 
submit written comments to the 
Administrator. 

(b) Hearings. (1) The Administrator 
will hold the public hearing{s) required 


§ in apporeate 
ucien andaeeanaiie such 


additional methods as S deems 
. propriate to inform interested persons 
or — to invite their 
A copy of the notice 
and ond draft E S will be provided to the 
affected State agency. Information 
provided by NOAA may be used to 
supplement information provided by the 
applicant, however it will not affect 
schedules for State agency review and 
decisions with respect to consistency 
determinations as required in 15 CFR 


Part 930, Subpart D. 

(2) If the Administrator determines 
there exist one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing, which may be 
consolidated with a hearing held by 
another agency, will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
Subpart I of this part. The record 
developed in any such formal hearing 
will be part of the basis for the 
Administrator's decisions on issuance or 
transfer of, and on TCRs for, the permit. 


§ 971.402 Consultation and cooperation 
with Federal and State agencies. 

Before issuance or transfer of a 
commercial recovery permit, the 
Administrator will conclude any 
consultations in cooperation with other 
Federal and State agencies which were 
initiated pursuant to §§ 971.211 and 
971.200(g). These consultations will be 
held to assure compliance with, as 
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applicable and among other statutes, the 

Endangered Species Act of 1973, as 

the Marine Mammal 

Protection Act of 1972, as amended, the 
Fish and Wildlife Coordination Act, and 
the Coastal Zone Management Act of 
1972, as amended. The Administrator 
also will consult, before any issuance, 
transfer, modification or renewal of a 
permit, with any affected Regional 
Fishery Management Council 
established pursuant to section 302 of 
the Magnuson Fishery Conservation and 
Management Act of 1976 (16 U.S.C. 1852) 
if the activities undertaken pursuant to 
the permit could adversely affect any 
fishery within the Fishery Conservation 
Zone (now known as the Exclusive 
Economic Zone), or any anadromous 


management authority of the United 
States beyond that zone. 
$971.403 Freedom of the high seas. 

(a) Before issuing or transferring a 
commercial recovery permit, the 
Administrator must find the recovery 
proposed in the application will not 

interfere with the exercise 
of the freedoms of the high seas by other 
netions, as recognized under 
principles of international law. 

(b) In making this finding, the 
Administrator will recognize that 
commercial recovery of hard mineral 
resources of the deep seabed is a 
freedom of the high seas. In the exercise 
of this right, each permittee shall act 
with reasonable regard for the interests 
of other nations in their exercise of the 
freedoms of the high seas. 

{c)(1) In the event of a conflict 
between the commercial recovery 
program of an applicant or tee 
and a competing use of the seas by 
another nation or its nationals, the 
Administrator, in consultation and 
cooperation with the Department of 
State and other interested agencies, will 
enter into negotiations with that nation 
to resolve the conflict. To the maximum 
extent possible the Administrator will 
endeavor to resolve the conflict in a 
manner that will allow both uses to take 
place such that neither will 
unreasonably interfere with the other. 

(2) If both uses cannot be conducted 
harmoniously in the area subject to the 
recovery plan, the Administrator will 
decide whether to issue or transfer the 
permit. 


§ 971.404 international obligations of the 
United States. 

Before issuing or transferring a 
commercial recovery permit, the 
Administrator must find that the 
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commercial recovery proposed in the 
application will not conflict with any 
international obligation of the United 
States established by any treaty or 

international convention in force with 
respect to the United States. 


§971.405 Breach of international peace 
and security invoiving armed conflict. 
Before issuing or transferring a 
commercial recovery permit, the 
Administrator must find that the 
recovery proposed in the application 
will not create a situation which may 
reasonably be expected to lead to a 
breach of international peace and 
security involving armed conflict. 


§ 971.406 eae 
Before issuing or transf 

commercial recovery permit, 

Administrator must find that the 


adverse environmental effect, taking 
into account the anal and 
information in any applicable EIS and 

any TCRs associated with the permit. 
This finding also will be based upon the 
requirements in Subpart F. However, as 
also noted in Subpart F, if a 
determination on this question cannot 
be made on the basis of available 


be granted, subject to modification or 
suspension and, if necessary and 
appropriate, revocation pursuant to 

§ 971.417(a), or subject to emergency 
suspension pursuant to § 971.417(h). 


§ 971.407 Safety at sea. 

Before issuing or transferring a 
commercial recovery permit, the 
Administrator must find that the 
commercial recovery proposed in the 
application will not pose an inordiante 
threat to the safety of life and property 
at sea. This finding will be based on the 
requirements in § 971.205 and Subpart 
G. 


§ 971.408 Processing outside the United 
States. 


(a) Before issuing or transferring a 
commercial recovery permit which 
authorizes processing outside the U.S., 
the Administrator must find, after the 
opportunity for an agency hearing 
required by § 971.212(b), that: 

(1) The processing of the quantity 
concerned of hard mineral resource at a 
place other than within the United 
States is necessary for the economic 


viability of the commercial recovery 
activities of the permittee; and 

(2) Satisfactory assurances have been 
given by the permittee that such 
resources, after processing, to the extent 
of the permittee’s ownership therein, 
will be returned to the United States for 
domestic use, if the Administrator so 
requires after de that the 
national interest necessitates such 


return. 

(b) At or after permit issuance the 
Administrator may determine, or revise 
a prior determination, that the national 
interest necessitates return to the U.S. of 
a specified amount of hard mineral 
resource recovered pursuant to the 
permit and authorized to be processed 
outside the United States. 
Considerations in making this 
determination may include: 

(1) The nati interest in an 
—— supply of minerals; 

(2) The foreign policy interests of the 
United States; and 

(3) The multi-national character of 
deep seabed mining operations. 

(c) As appropriate, TCRs will 
incorporate provisions to implement the 
decision of the Administrator made 
pursuant to this section. 

(d) Environmental considerations of 
the proposed activity will be addressed 
in accordance with § 971.606(c). 


§ 971.409 Denial of issuance or transfer. 

(a) The Administrator may deny 
issuance or transfer of a permit if he 
finds that the applicant or the proposed 
commercial recovery activities do not 
meet the rquirements of this part for the 
issuance or transfer of a permit. 

(b) When the Administrator proposes 
to deny issuance or transfer, he will 
send to the applicant, via certified mail, 
return receipt requested, and publish in 
the Federal Register, written notice of 
his intention to deny issuance or 
transfer. The notice will include: 

(1) The basis upon which the 
Administrator proposes to deny 
issuance or transfer; and 

(2) If the basis for the proposed denial 
is a deficiency which the Administrator 
believes the applicant can correct: 

(i) The action believed necessary to 
correct the deficiency; and 

(ii) The time within which any 
correctable deficiency must be corrected 
(not to exceed 180 days except as 
specified by the Administrator for good 
cause). 

(c) The Administrator will deny 
issuance or transfer: 

(1) On the 30th day after the date the 
notice is received by the applicant under 
paragraph (b) of this section, unless 
before the 30th day the applicant files 
with the Administrator a written request 


for an administrative review of the 
proposed denial; or 

(2) On the last day of the period 
established under paragraph (b)(2)(ii) in 
which the applicant must correct a 
deficiency, if the deficiency has not 
been corrected before that day and an 
administrative review requested 
pursuant to paragraph (c)(1) is not 
pending or in progress. 

(d) If a timely request for 
administrative review of the 
denial is made by the applicant under 
paragraph (c)(1) of this section, the 
Administrator will promptly begin a 
formal hearing in accordance with 
Subpart L. If the 
result of a correctable deficiency, the 
administrative review will proceed 
concurrently with any attempt to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(e) If the Administrator denies 
issuance or transfer, the Administrator 
will send to the applicant written notice 
of final denial, including the reasons 
therefor. 

(f) Any final determination by the 
Administrator granting or denying 
issuance or transfer of a permit is 
subject to judicial review as provided in 
Chapter 7 of Title 5, United States Code. 


$971.410 Notice of issuance or transfer. 


If the Administrator finds that the 
requirements of this subpart have been 
met, he will issue or transfer the permit 
along with the appropriate TCRs. Notice 
of issuance or transfer will be made in 
writing to the applicant and published in 
the Federal Register. 


§$ 971.411 Objections to terms, conditions 
and restrictions. 


(a) The permittee may file a notice of 
objection to any TCR in the permit. The 
permittee may object on the grounds 
that any TCR is inconsistent with the 
Act or this part, or on any other grounds 
which may be raised under applicable 
provisions of law. If the permittee does 
not file notice of an objection within the 
60-day period immediately following the 
permittee’s reciept of the notice of 
issuance or transfer under § 971.410, the 
permittee will be deemed conclusively 
to have accepted the TCRs in the permit. 

(b) Any notice of objection filed under 
paragraph (a) of this section must be in 
writing, must indicate the legal or 
factual basis for the objection, and must 
provide information relevant to any 
underlying factual issues deemed by the 
permittee as necessary to the 
Administrator's decision upon the 
objection. 
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(c) Within 90 days after receipt of the 
notice of objection, the Administrator 
will act on the objection and publish in 
the Federal Register, as well as provide 
to the permittee. written notice of the 
decision. 

(d) If, after the Administrator takes 
final action on an objection, the 
permittee demonstrates that a dispute 
remains on a material issue of fact, the 
Administrator will provide ~ a formal 
hearing which will 
accordance with Subpart 1 of this a 

(e) Any final determination by 
Administrator on an objection to TCRs 
in a permit, after the formal hearing 
provided in paragraph (d), is subject to 
judicial review as provided in Chapter 7 
of Title 5, United States Code. 


§971.412 Changes in permits and permit 
terms, conditions, and restrictions. 


(a) During the duration of a 
commercial ee eee 
the penuh. oc a aaeamlaied aamenental 
recovery plan may be initiated by either 


percent in the size of the commercial 
recovery area; or 

(2) A change in the location of five 
percent or more of the commercial 


recovery area. 
(c) A major change is one affecting 


one or more of: 

(1) The bases for certifying the 
original application pursuant to 
§ 971.301; 

(2) The bases for issuing or 
transferring the permit pursuant to 
§ 971.403 through § 971.408; 

(3) The TCRs issued as part of the 
permit pursuant to § 971.418 through 
§ 971.430; or 

(4) The ownership of a permittee (or 
the membership of the joint venture, 
partnership or other entity on whose 
behalf the permit was issued); and 
which change is sufficiently broad in 
scope to raise a question as to: 

(i) The permittee's ability to meet the 
requirements of the sections cited in 
paragraphs (c)({1) and (2) of this section; 

{ii) The sufficiency of the TCRs to 
accomplish their intended purpose; or 

(iii) The antitrust characteristic of the 
permittee. 

(d) A minor change is one that is 
clearly more modest in scope than the 
changes described in paragraph (b) or 
(c) of this section. 

(e) A permittee may not implement a 
significant or major change, as defined 
in paragraphs (b) and (c) of this section, 
until an application for revision of the 
permit or its associated commercial 
recovery plan has been approved by the 


Administrator. However, advance notice 
of proposed major changes in a 
permittee’s corporate membership or 
legal structure is not required, unless 
practicable, but the Administrator 
expects prompt notification of the 
occurrence of such a major change. 

() A proposed significant or major 
change, as defined in paragraphs (b) and 
(c) of this section, may trigger the need 
for additional review, under the Federal 
consistency provisions of the Coastal 
Zone Management Act of 1972, as 
amended. 


§971.413 Revision of a permit. 

(a) During the term of a commercial 
recovery permit, the permittee may 
submit to the Administrator an 
application for a revision of the permit 
or the commercial recovery plan 
associated with it to accommodate 
changes desired by the permittee. In 
some cases it may be advisable to 
recognize at the time of filing the 
original permit application that, 
although the essential information for 
issuing or transferring a permit as 
specified in § 971.201 through § 971.209 
must be included in such application, 
some details may have to be provided in 
the future in the form of a revision. In 
such instances, the Administrator may 
issue or transfer a permit which would 
authorize commercial recovery activities 
and plans only to the extent described 
in the application. 

(b) An application by a permittee for a 
revision of a permit or its associated 
commercial recovery plan involving a 
significant change, as defined in 
§ 971.412(b), must be followed by the 
full application procedures in this part, 
including a public hearing. 

(c) An application by a permittee for a 
revision of a permit or its associated 
commercial recovery plan involving a 
major change, as defined in § 971.412(c) 
(See also § 971.425 of this part), will be 
acted on after notice thereof is 
published by the Administrator in the 
Federal Register with a 60-day 
opportunity for public comment and 
consultation with appropriate Federal 
agencies. 

(d)(1) The Administrator will approve 
a revision if the Administrator finds in 
writing that the revision will comply 
with the requirements of the Act and 
this part. 

(2) Notice of the Administrator's 
decision on the proposed revision will 
be provided to the permittee in writing 
and published in the Federal Register. 

(e) A permittee may notify the 
Administrator of minor changes, as 
defined in § 971.412(d), subsequently in 
the annual report (See § 971.801 of this 
part). 
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(f) If the relative importance of the 
change is unclear to the permittee, the 
Administrator should be notified in 
advance so that the Administrator can 
decide whether a revisicn in accordance 
with § 971.412(e) is required. 


§ 971.414 Modification of permit terms, 
conditions, and restrictions. 


(a) After issuance or transfer of any 
permit, the Administrator, after 
consultation with appropriate Federal 
agencies and the permittee, may modify 
the TCRs in a permit for the following 
purposes: 

(1) To avoid unreasonable 
interference with the interests of other 
nations in their exercise of the freedoms 
of the high seas, as recognized under 
general principles of international law. 
This determination will take into 
account the considerations listed in 
§ 971.403; 

(2) If relevant data and information 
(including, but not limited to, data 
resulting from activities under a permit) 
indicate that modification is required to — 
protect the quality of the environment or 
to promote the safety of life and 
property at sea; 

(3) To avoid a conflict with any 
international obligation of the Un United 
States, established by any treaty or 
convention in force with respect to the 
United States, as determined in writing 
by the President; or 

(4) oa —_ any situation which may 
reasonably be expected to lead to a 
breach of international peace and 
security involving armed conflict, as 
determined in writing by the President. 

(b) A proposal by the Administrator to 
modify the TCRs in a permit is 
significant and must be followed by the 
full application procedures in this part, 
including a public hearing, if it would 
result in either of the changes identified 
in § 971.412(b). 

(c) All proposed modifications other 
than those described in paragraph (b) of 
this section will be acted on after the 
Administrator provides: 

(1) Written notice of the proposal to 
the permittee; an 

(2) Publication of this proposal in the 
Federal Register with a 60-day 
opportunity for comment. 

(d){1) The Administrator will effect a 
modification of the TCRs if the 
Administrator finds in writing that the 
proposed modification will comply with 
the requirements of the Act and this 
part. 

(2) Upon adopting a TCR modification, 
the Administrator shall issue to the 
permittee an amended permit including 
the modified TCRs, and shall publish 
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notice of issuance in the Federal 
Register. 

(3) The procedures for objection to 
modification of the TCRs are the same 
as those for objection to a TCR under 
§ 971.411 of this part. 


§ 971.415 Duration of a permit. 


(a) Unless suspended or revoked 
pursuant to §§ 971.406 and 971.417, each 
commercial recovery permit will be 
issued for a period of 20 years and for so 
long thereafter as hard mineral 
resources are recovered annually in 
commercial quantities from the area 
listed in the permit. 

(b) If the permittee has substantially 
complied with, the permit and its. - 

- associated recovery plan and requests 
an extension of the permit, the 
Administrator will:extend the: permit. 
with appropriate TCRs, consistent with 
the-Act, for so long thereafter as hard 
mineral resources are.recovered : . 

-- annually in commercial quantities: from 
the area to which the recovery plan 
associated with the permit applies. The 
Administrator may make allowance for 
deviation from the recovery plan for: 
good cause, such as significantly 
changed market conditions. However, a 
request for extension must be 
accompanied by an amended recovery 

- plan to govern the activities by the 
permittee during the extended period. 

(c) Successive extensions may be 
requested, and will be granted by the’ 
Administrator, based.on the criteria 
specified in paragraphs (a) and (b}: 
§971.416 Approval of permit transfers. 

(a) The Administrator may transfer a 
permit-after a written request by the 
permittee..After a permittee submits a 
transfer request to the Administrator, 
the proposed transferee will be deemed 
an applicant for a commercial recovery 
permit, and will be subject to the 
requirements and procedures of this 
part. 

(b) The Administrator will transfer a 
permit if the proposed transferee is a 
United States citizen and proposed 
commercial recovery activities meet the 
requirements of the Act and this part, 
and if the proposed transfer is in the 
public interest. The Administrator will 
presume that the transfer is in the public 
interest if it meets the requirements of 
the Act and this part. In case of mere 
change in the form or ownership of a 
permittee, the Administrator may waive 
relevant determinations for 
requirements for which no changes have 
occurred since the preceding 
application. 


§ 971.417 Suspension or modification of 
activities; suspension or revocation of 
permits. 

(a) The Administrator may: 

(1) In addition to, or in lieu of, the 
imposition of any civil penalty under 
Subpart J of this part, or in addition to 
the imposition of any fine under Subpart 
], suspend or revoke any permit issued 
under this part, or suspend or modify 
any particular activities under such a 
permit, if the permittee substantially 
fails to comply with any provision of the 
Act, this part, or any term, condition or 
restriction of the permit; and 

(2) Suspend or modify particular 
activities under any permit, if the 
President determines that such 
suspension or modification is necessary: 

(i) To avoid any conflict with any 
international obligation of the United 
States established by any treaty or 
convention in force with respect to the 
United States; or _ 

{ii} To avoid any situtation which may 
reasonably be expected to lead to a 
breach of international peace and ~ 
security involving armed conflict. 

(b) Any action taken by the 
Administrator in accordance with 
paragraph ‘(a)(1) will proceed pursuant 
to the procedures in § 971.1003. Any 
action taken in accordance with 
paragraph (a)(2) will proceed pursuant 
to paragraphs (c) through (i) of this 
section, other than paragraph (h)(2). 

(c) Prior to taking any action specified 
in paragraph (a)(2) the Administrator 
will publish in the Federal Register, and 
send to the permittee, written notice of 
the proposed action. The notice will 
include: 

(1) The basis of the proposed action; 


an 

(2) If the basis for the proposed action 
is a deficiency which the Administrator 
believes the permittee can correct: 

(i) The action necessary to correct the 
deficiency; and 

(ii) The time within which any 
correctable deficiency must be corrected 
(not to exceed 180 days except as 
specified by the Administrator for good 
cause). 

(d) The Administrator will take the 
proposed action: 

(1) On the 30th day after the date 
notice is sent to the permittee, under 
paragraph (c) of this section, unless . 
before the 30th day the permittee files 
with the Administrator 4 written request 
for an administrative review of the 
proposed action; or 

(2) On the last day of the period 
established under paragraph (c)(2)(ii) in 
which the permittee must correct the 
deficiency, if such deficiency has not 
been corrected before that day and an 
administrative review requested 


pursuant to paragraph (d)(1) is not 
pending or in progress. 

(e) If a timely request for 
administrative review of the proposed 
denial is made by the permittee under 
paragraph (d)(1) of this section, the 
Administrator will promptly begin a 
formal hearing in accordance with 
Subpart I of this part. If the proposed 
denial is the result of a correctable 
deficiency, the administrative review 
will proceed concurrently with any 
attempt to correct the deficiency, unless 
the parties agree otherwise or the 
administrative law judge orders 
differently.. 

(f} The Administrator will serve on the 
permittee, and publish in the Federal 
Register, written notice of the action 
taken including the reasons therefor. 

(g) Any final determination by the 
Administrator to take the proposed 
action is subject to judicial review as 
provided in Chapter 7 of Title 5, United 


States Code. 
... (h) The issuance of any notice of 


proposed action under this-section will 
not affect the continuation of 
commercial recovery activities by a 
permittee. The provisions of paragraphs 
(c), (d), (e) and the first sentence of this 
paragraph (h) of this section will not 
apply when: 

(1) The President determines by 
Executive Order that an immediate 
suspension or modification of particular 
activities under that permit, is necessary 
for the reasons set forth in paragraph 
(a)(2); or 

(2) The Administrator determines that 
immediate suspension of such a permit 
or immediate suspension or modification 
of particular activities under a permit, is 
necessary to prevent a significant 
adverse environmental effect or to 
preserve the safety of life or property at 
sea, and the Administrator issues an 
emergency order in accordance with 
§ 971.1003(d)(4). 

(i) The Administrator will 
immediately rescind the suspension 
order as soon as he has deiermined that 
the cause for suspension has been 
removed. 


Terms, Conditions and Restrictions 


§971.418 Diligence requirements. 


The TCRs in each commercial 
recovery permit must include provisions 
to assure diligent development 
consistent with § 971.503, including a 
requirement that recovery at commercial 
scale be underway within ten years 
from the date of permit issuance unless 
that deadline is extended by the 
Administrator for good cause. 





§971.419 Environmental protection 
requirements. 


(a) Each commercial recovery permit 
must contain TCRs established by the 
Administrator pursuant to Subpart F 
which prescribe actions the permittee 
must take in the conduct of commercial 
recovery activities to assure protection 
of the environment. Factors to be taken 
into account regarding the potential for 
significant adverse environmental 
effects are discussed in §§ 971.601 and 
971.602. 

(b) Before establishing the TCRs 
pertaining to environmental protection, 
the Administrator will consult with the 
Administrator of the Environmental 
Protection Agency, the Secretary of 
State and the Secretary of the 
department in which the Coast Guard is 
operating. The Administrator also will 
take into account and give due 


For the purpose of conservation of 
natural resources, each permit issued 
under this part will contain, as needed, 
TCRs which have due regard for the 
prevention of waste and the future 
opportunity for the commercial recovery 
of the unrecovered balance of the hard 
mineral resources in the recovery area. 
The Administrator will establish these 
requirements pursuant to-§ 971.502. - 
§971.421 Freedom of the high seas 
requirements. 

Each permit issued under this part 
must include appropriate restrictions to 
ensure that commercial recovery. 
activities do not unreasonably interfere 
with the interests of other nations in 


their exercise of the freedoms. of the high-. 


seas, as recognized under 

principles of international law. The 
Administrator will consider the factors 
in § 971.403 in establishing these 
restrictions. 

§971.422 Safety at sea requirements. 

The Secretary of the department in 
which the Coast Guard is operating, in 
consultation with the Administrator, 
will require in any permit issued under 
this part, in conformity with principles: 
of international law, that vessels 
documented under the laws of the 
United States and used in activities : 
authorized under the sored comply with 
conditions regarding des: 
construction, alteration, eae 
equipment, operation, manning and 


maintenance relating to vessel and crew 
safety and the promotion of safety of life 
and property at sea. These requirements 
will be established with reference to 
Subpart G of this part. 


§ 971.423 Best available technology. 


The Administrator will require in all 
activities under new permits, and 
wherever practicable in activities under 
existing permits, the use of the best 
availabie technologies for the protection 
of safety, health, and the environment 
wherever such activities would have a 
significant adverse effect on safety, 
health, or the environment, (see 
$§ 971.203(b)(3), 971.602(f), and 
971.604{a)), except where the 
Administrator determines that the 
incremental benefits are clearly 
insufficient to justify the incremental 
costs of using such technologies. 


$971.424 Monitoring requirements. _. 

Each commercial recovery permit will 
require the permittee: 

(a) To allow the Administrator to 
place appropriate Federal officers or 
employees as observers aboard vessels 
used by the permittee in commercial 
recovery activities to: 

(1) Monitor activities at times, and to 
the extent, the Administrator deems 
reasonable and necessary to assess the 
——- of the TCRs of the permit; 
an 

(2) Report to the Administrator 

enever those officers or employees 
have reason to believe there is a failure 
to comply with the TCRs; 

(b) To cooperate with Federal officers 
and eiven in the performance of 
monitoring functions; and 

(c) To monitor tine environmental 
effects of the commercial recovery 
activities in accordance with a 


monitoring plan approved and issued by . 


NOAA as permit TCRs and to submit 
data and other information as necessary 
to permit evaluation of environmental 
effects. The environmental monitoring 


‘plan and reporting will respond to the 


concerns and procedures discussed in 
Subpart F. 


§ 971.425 Changes of circumstances. 
Each permit must require the 


permittee to advise the Administrator of 


any changes of circumstances which 
might constitute a revision which would 


- be a major change under § 971.412(c). 


Changes in ownership, financing, and 
use conflicts are examples, as are 
technology or methodology 
including those which might result in 
significant adverse environmental 
effects. 
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§ 971.426 Annual report and records 
maintenance. 


Each permit will require the permittee 
to submit an annual report and maintain 
information in accordance with 
§ 971.801 including compliance with the 
commercial recovery plan and the 
quantities of hard mineral resources 
recovered and the disposition of such 
resources. 


§971.427 Processing outside the United 
States. 


If appropriate TCRs will incorporate 
provisions to implement the decision of 
the Administrator regarding the return 
of resources processed outside the 
United States, in accordance with 
§ 971.408. ; 


§ 971.428 Other necessary permits. 

Each permit will provide that securing 
the deep seabed mining permit for 
activities described in the recovery plan 
and accompanying application does not 
eliminate the need to secure all other 
necessary Federal, State, and local 
permits. 


$971.429 Special terms, conditions and 
restrictions. , : 


Although the general criteria and 
standards to be used in establishing 
TCRs for a permit are set forth in this 
part, as referenced in § 971.418 through 
§ 971.428, the Administrator may impose. 
special TCRs for the conservation of 
natural resources, protection of the 
environment, or the qnlety ott of life and 
property at sea when required by 
differing physical and environmental 
conditions. 


§$ 971.430 Other Federal requirements. “ 


Pursuant to § 971.211, another Federal 
agency, or a State acting under Federal 
authority, upon review of a commercial 
recovery permit application submitted 
under this part, may propose that 
certain TCRs be added to the permit, to 
assure compliance with any law or 
regulation within that agency's area of 
responsibility. The Administrator will 
include appropriate TCRs in a permit. 


Subpart E—Resource Development 
§971.500 General. : 

Several provisions in the Act relate to 
appropriate mining techniques or mining 
efficiency. These raise what could be 
characterized as resource development 
issues. In particular, section 103(a)(2)(C) 
requires a resource assessment to be 
provided with the recovery plan. Section 
103(a}({2)(D) of the Act provides that the 
applicant will select the size and 
location of the area of a recovery plan, 
which will be approved unless the 
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Administrator finds that the area is not 
a “logical mining unit” or the 
commercial recovery activities in the 
proposed site would resultina © - 
significant adverse environmental effect 
which cannot be avoided by the" 
imposition of reasonable restrictions. 
Also, pursuant to section 108 of the Act, 
the applicant's recovery plan and the 
TCRs of each permit must be designed 
to ensure diligent development. In 


addition, for the purpose of conservation 


of natural resources, section 110 of the 
Act provides that each permit is to 
contain, as needed, terms, conditions, 
and restrictions which have due regard 
for the prevention of waste and the 
future opportunity for the commercial 
recovery of the unrecovered balance of 
the resources. 


$ 971.501 Resource assessment, recovery 
plan, and logical mining unit. 

-(a) The applicant must submit with - - 
the application a resource assessment to 
provide a basis for assessing the area 
applied for. This assessment must 
include a discussion of mineable and 
unmineable areas, taking into account _ 
nodule grade, nodule concentration, and 
ae re such as seafloor 

elas These areas may be © 
delinee cally. The resources in 


the area sak Geocined in relation to 


the applicant's production requirements, 


operating period, and recovery - 
efficiency in order to justify the area 
applied for. 

(b) The applicant shall select the size 
and location of the area of the recovery . 
plan, which area shall be approved 
unless the Administrator finds that, ~ 
among other considerations(see::» -- . 
§ 971.301(a)), the area is not a logical 
mining unit. In the case of a commercial 
recovery t, a logical mining unit is. 
an area of the deep seabed: 2 

(1) In which hard mineral resources 
can be recovered in sufficient quantities . 
to satisfy the permittee’s estimated. 
production requirements over the initial 
20-year term of the permit in an efficient, 
economical, and orderly manner with . 
due regard for conservation and 
protection of the environment, taking 
into consideration the resource data, 
other relevant physical and 


environmental characteristics, and the 
state of the technology of the.applicant: 


set out in the recovery plan; 

(2) Which is not larger than necessary 
to satisfy the permittee’s estimated 
production requirements over the initial 
20-year term of the permit; ‘and 

(3) In rélation to which ‘the permittee’ s 
estimated production requirements are ‘: 
not found by the Admintetvetde w be’ 
unreasonable. . 


(c) Approval by the Administrator of a 
proposed logical mining unit wiltbe - 
based on a case-by-case review of each 
application. The area need not consist of 
contiguous segments, as long as each 
segment would be efficiently mineable 
and the total proposed area constitutes — 
a logical mining unit. 

(d) In describing the area, the 
applicant must present the geodetic 
coordinates of the points defining the 
boundaries referred to the World 
Geodetic System (WGS) Datum. A 
boundary between points must be a 
geodesic. If grid coordinates are desired, 
the Universal Transverse Mercator Grid 
System must be used. 


§$971.502 Conservation of resources. 


(a) If the Administrator establishes 
terms, conditions and restrictions .- 
relating to conservation of resources, he 
will employ a balancing process in the 
consideration of the state of the 
technology being developed, the. « 
processing system utilized and the value 
and potential use of any waste, the «- 
environmental effects of the recovery 
activities, economic and resource data, 
and the national need for hard mineral . 

(b):The application must set forth how 
the applicant's proposed method of 
collecting nodules will conserve 
resources by providing for the future 
opportunity for commercial recovery of 
the unrecovered balance of the. 
resources in the proposed permit area. 
Although preliminary and subject to . - 
change, the discussion must include a 
plan for the chronology of areas to.be . 
mined. This is needed in order for the | 
Administrator to determine if selective 
mining, expected to be carried out in the 
early years to improve cash flow, is part 
of a long range recovery plan. 

(c) If the applicant proposes a refining 
process that does not include the use of 
manganese in a productive manner, it 
may not render the ese 
unavailable to future users by dispersing 
the tailings over a vast area unless such 
a scheme is necessary for the financial 
practicability of the commercial 
recovery activities of the applicant. A 
permittee must advise the Administrator 
in the annual report of the location, 
composition and quantity of manganese 
in tailings which remain after 
processing. Should national needs for ° 

manganese develop during the rode 
of a permit, e.g., in case of national’ © 
emergency, the Administrator may 


cancel the exception granted involving 


dispersion of tailings. Applicants - 


seeking an exception would be ve ackad , 


to demonstrate how and in whiat'time - 
frame their commercial recovery ~ 
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processing activities could be modified 
to respond to new national needs. 


§971.503 Diligent commercial recovery. 

(a) Each permittee must pursue 
diligently the activities described in its 
approved commercial recovery plan. 
This requirement applies to the full 
scope of the plan, including 
environmental safeguards and 
monitoring systems. Permit TCRs will 
require periodic reasonable 
expenditures for commercial recovery 
by the permittee, taking into account the 
size of the area of the deep seabed to 
which the recovery plan applies and the 
amount of funds estimated by the 
Administrator to be required to initiate 
commercial recovery of hard mineral 
resources within the time limit 
established by the Administrator. 
However, required e: ditures will not 
be established at a level which would 
discourage commercial recovery or 
operational efficiency. ~ 

(b) To meet the diligence requirement, 
the applicant must propose to the 
Administrator an estimated schedule of 
activities and expenditures pursuant to 
§ 971.203(b)}(2). The schedule must show, 
and the Administrator must be able to 
make.a reasonable determination, that 
the applicant can reasonably develop 
the resources in the permit area within 
the term.of the permit. There must be a 
reasonable relationship between the 
size of the recovery area and the 
financial and technological resources 
reflected in the application. The 
permittee must initiate the recovery of. 
nodules in commerical quantities within 
ten years of the issuance of the permit 
unless this deadline is extended by the 
Administrator for good cause. 

(c) Once‘commercial recovery is 


' achieved, the‘permittee must, within 


reasonable limits and taking into 
consideration all relevant factors, 
maintain commercial recovery 
throughout the period of the permit. 
However, the Administrator will, for 
good cause shown, authorize temporary 
suspension of commercial recovery 
activities. The duration of any 
suspension will not exceed one year, 
unless the Administrator determines 
that conditions justify an extension of 
the suspension. 

(d) Ultimately, the diligence 
requirement will involve a retrospective 
determination by the Administrator, 
based on the permittee’s reasonable 
conformance to the approved recovery 
plan. This determination, however, will 
take intd account the need for some’ 
degree of flexibility in a recovery plan. It 
also will include consideration of the 
needs aiid stige of development of the 





permittee based on the approved 
recovery plan; legitimate periods of time 
when there is no or very low 
expenditure; and allowance for a certain 
degree of flexibility for changes 
encountered by the permittee in market 
conditions or other factors. 

(e) The permittee must submit a report 
annually reflecting its conformance to 
the schedule of activities and 
expenditures contained in the permit 
and its associated recovery plan. In case 
of any changes requiring a revision to an 
approved permit and recovery plan, the 
permittee must advise the Administrator 
in accordance with § 971.413. 


Subpart F—Environmental Effects 


§ 971.600 General. 

The Act contains several provisions 
which relate to environmental - 
protection. For example, section 
105(a)(4) requires that, before the 
Administrator may issue a commercial 
recovery permit, he must find that the 


the permittee must take in the conduct 
of commercial recovery activities to 
assure of the environment 


environment (section 105{c){1)(B)). The 
Administrator also may order an 
immediate or modification of 
activities (section 106({c)), or require use 
of best available t 


require the permittee to monitor the 
environmental effects of commercial 
recovery activities in accordance with 
guidelines issued by the Administrator, 
and to submit information the 
Administrator finds necessary and 
appropriate to assess environmental 
effects and to develop and evaluate 
possible methods of mitigating adverse 
effects (section 114). 


§ 971.601 Environmental requirements. 

Before issuing a permit for the 
commercial recovery of deep seabed 
hard mineral resources, the 
Administrator must find that: 

{a} The issuance of a permit cannot 
reasonably be expected to result in a 
significant adverse environmental effect, 
or, if there is insufficient information to 
make that determination. that no 


irreparable harm will result during a 
period when monitoring of commerical 
recovery is undertaken to gather 
sufficient information in order to 
determine the potential for or 
occurrence of any significant adverse 
environmental effect. In examining this: 
issue, NOAA will give consideration to 
the following Ocean Di: Criteria 
of the Clean Water Act (40 CFR Part 125, 
Subpart M), as they may pertain to 
discharges and other environmental 
perturbations related to the commercial 
recovery operations: 

(1) The quantities, composition and 
potential for bioaccumulation or 
persistence of the pollutants to be 
discharged; 

(2) The potential transport of such 
pamenne by biological, physical or 

emical processes; 

(3) The composition and vulnerability 
of the biological communities which 
may be exposed to such pon 

i —— species 


threatened pursuant to the Endangered 

Species Act, or the presence of those _ 

species critical to the structure or 

function of the ecosystem such as those 
t for the food chain; 

(4) The importance of the receiving 
water area to the surrounding 
community, including the presence of 

spawning sites, nursery/forage areas, 
migratory pathways, or areas necessary 
for other functions or critical stages in 
the life cycle of an : 

(5) The existence of special aquatic 
sites including but not limited to marine 
sanctuaries and refuges, parks, national 
and historic monuments, national 
—e wilderness areas and coral 
reefs; 

(6) The potential impacts on human 
health through direct and indirect 
pathways; 

(7) Existing or potential recreational 
and commercial fishing, including 
finfishing and shellfishing; 

(8) Any applicable requirements of an 
a Zone Management 
plan; 

(9) Such other factors relating to the 
effects of the discharge as may be 
appropriate; 

(10) Marine water quality criteria 
developed pursuant to section 304({a)(1) 
of the Clean Water Act; and 

(b) The applicant has an approved 
monitoring plan (§$ 971.603) and the 
resources and other capabilities to 
implement it. 


§971.602 Significant adverse 
environmental effects. 

(a) Determination of significant 
adverse environmental effects. The 
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Administrator will determine the 
potential for or the occurrence of any 
significant adverse environmental effect 
or impact (for the purposes of sections 
103{a)(2)(D), 105{a)(4), 106(c) and 109{b) 
(second sentence) of the Act), on a case- 
by-case basis. 

(b) Basis for determination. 
Determinations will be based upon the 
best information available, including 
relevant environmental impact 
statements, NOAA-coliected data, 
monitoring results, and other data 
provided by the applicant or permittee, 
as well as consideration of the criteria 
in $ 971.601(a). 

(c) Related considerations. In making 
a determination the Administrator may 
take into account any TCRs or other 
mitigation measures. 

(d) Activities with no significant 
adverse environmental effect. NOAA 
believes that ne activities, 
as listed in the license regulations (15 
CFR 970.701), oe no further 
environmental assessment. 

(e) Activities with potential for 

adverse environmental 


recovery of manganese nodules in 
commercial | ager from the: deep 
construction and 


- seabed, and the 


operation of commercial-scale 
processing facilities as activities which 
may have some. potential for significant 
adverse envirnomental effects. 


(f) Related terms, conditionsand  _ . 
restrictions. Permits will be issued with 
TCRs containing environmental 
requirements with-respect to 
(pursuant to § 971.419), mitigation 
(pursuant to § 971.419), or best available 
technology requirements (pursuant to 
§ 971.423), as appropriate, and 
monitoring requirements (pursuant to 
§ 971.424) to acquire more information 
on the environmental effects of deep 
seabed mining. 


§ 971.603 At-sea monitoring. 

(a) An applicant must submit with its 
application a monitoring plan designed 
to enable the Administrator to assess 
environmental impacts and to develop 
and evaluate possible methods of 
mitigating adverse en 
effects, to validate assessments made in 
the EIS, and to assure compliance with 
the environmental protection 
requirements of this part. 

(b) The monitoring en shall include 

a characterization of the proposed 
mining system in terms of collector 
contact, benthic discharge and surface 
discharge 


(c) The monitoring plan shall include 
determination of (1) the spatial and 
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temporal characteristics of the mining 
ship discharges; (2) the spatial extent 
and severity of the benthic impact, 
including recovery rate and pattern of 
benthic recolonization; and (3) any 
secondary effects that result from the 

of the mining collector and 
benthic t plume. 

(d) The monitoring of benthic impact 
shall involve the study of two types of 
areas, each selected by the permittee in 
consultation with NOAA, which areas 
shall be representative of the 
environmental characteristics of the 
permittee’s site: 

(1) An impact reference area, located 
in a portion of a permit area tentatively 
scheduled to be mined early in a 
commercial recovery plan; and 

(2) An interim preservational 
reference area, located in a portion of a 
permit area tentatively determined: to 
be non-minéable, not to be itemise for 


mining during the commercial recov 
a Sooke scheduled for mining late 


aiecuee areas may be selected 
ae eee nA application for a 


{e} Og) The following specific —« ' 
environmental parameters must be 
proposed for examination in the ~ 
applicant's monitoring plan: _- 


(1) Discharges— 
(i) Salinity, temperature, density. 
(ii) Suspended particulates 
concentration and density. 
(iti) Particulate and dissolved 
nutrients and metals. 
(fu) Size, configuration, and velocities 
of discharge. 


(2) Upper water column— 
_ (i) Nutrients, 

(ii) Endangered species — 
(observations). 

(iii) Salinity, tem; ture, density. 

(iv) Currents sad direct current shear. 

(v) Vertical distribution of light. 

(vi) Suspended particulate material 
advection and diffusion. 

(vii) In-situ settling velocities of 
suspended particulates. 

(viii) Zooplankton and trace metals 
uptake. 

(ix) Fish larvae. 

(x) Behavior of biota, including 
commercially and recreationally 
valuable fish. 

(3} Lower water column and 
seafloor— 

(i) Currents. 

(ii) Suspended particulate material 
advection and diffusion. 

(iii) In-situ settling velocities of 
suspended particulates. 

(iv) Benthic scraping and blanketing, 
and their impacts and recovery. 


(f) The monitoring plan shall include 
provision for monitoring those areas 


impacted by the permittee’s mining 
activities, even if such areas fall outside 
its minesite, where the p 
activities have the potential to cause 
significant adverse environmental effect 
or irreparable harm in the outside area. 
(g) After the Administrator's approval 
of the monitoring plan, this plan will 
become a permit TCR. The monitoring 
plan TCR will include, to the maximum 
extent practicable, identification of 
those activities or events that could 
cause suspension or modification due to 
environmental effects under § 971.417, 
or permit revocation in the event that 
these effects cannot be adequately 
mitigated. The TCR also will authorize 
refinement of the monitoring plan prior 
to testing and commercial-scale 
recovery, and at other appropriate 
times, if refinemen 


or to incorporate recent research or 
monitoring results. 
(h) If test mining is proposed, the 
Take 
a monitoring plan for the test(s) as 


well as a strategy for using the result to 


permi 

(i) The monitoring plan shall include a 
sampling strategy that assures: that it is 
based on sound statistical methods, that 
equipment and methods be scientifically 
accepted, that the personnel who are 
planning, collecting and analyzing data 
be scientifically well qualified, and that 
the resultant data be submitted to the 
Administrator in accordance with 
formats of the National Oceanographic 
Data Center and other formats as may 
be specified by the Administrator. 

(j) Pursuant to section 114(1) of the 
Act, the Administrator intends to place 
observers onboard mining vessels, not 


_ only to ensure that permit TCRs are 


followed, but also to evaluate the 
effectiveness of monitoring strategies, 
both in terms of protecting the 
environment and in being cost-effective 
(See $ 971.1005), and if necessary, to 
develop potential mitigation measures. If 
modification of permit TCRs or 
regulations is required to protect the 
quality of the environment, the 
Administrator may modify TCRs 
pursuant to § 971.414, or the regulations 
pursuant to § 971.804. 


§ 971.604 Best available technologies 
(BAT) and mitigation. 

(a) The Administrator shall require in 
all activities under new permits, and 
wherever practicable in activities under 
existing permits, the use of the best 
available technologies for the protection 
of safety, health, and the environment 
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wherever such activities would have a 
significant adverse effect on safety, 
health, or the environment, except 
where the Administrator determines 
that the incremental benefits are clearly 
insufficient to justify the incremental 
costs of using such technologies. 
Because of the embryonic nature of the 
industry, NOAA is unable either to 
specify particular equipment or 
procedures comprising BAT or to define 
performance standards. Until such 
experience exists, the applicant shall 
submit such information as is necessary 
to indicate, as required above, the use of 
BAT, the alternatives considered to the 
specific equipment or procedures 
proposed, and the rationale as to why 
one alternative technology was selected 
in place of another. This analysis shall 
include a discussion of the relative costs 
and benefits of the technologies 
considered. 

(b} NOAA is not specifying particular 
mitigation methodologies or techniques 
at this time (such as requiring the sub- 
surface release of mining vessel 
discharges), but expects applicants and 
permittees to develop and carry out 
their operations, to the extent possible, 
to minimize adverse environmental 
effects and to be able to demonstrate 
efforts to that end. The applicant must 
submit a plan describing how he would 
mitigate a problem, if it were caused by 
the surface release of mining vessel 
discharges, including a plan for the 
monitoring of any discharges. Based 
upon monitoring results, NOAA may 
find it necessary in the future to specify 
particular procedures for minimizing 
adverse environmental effects. These 
procedures would be incorporated into 
permit TCRs. 

{c) NOAA will require the permittee 
to report, prior to implementation, any 
proposed technological or operational 
changes that will increase or have 
unknown environmental effects. 
Changes in composition, concentration 
or size distribution of suspended 
particulates discharged from the mining 
vessel, water depth of vessel discharges, 
depth of cut in the seafloor of the mining 
collector, and direction or amount of 
sediment discharged at the seafloor are 
factors of concern to NOAA. In 
reporting any such change, the permittee 
shall submit information to indicate the 
use of BAT, alternatives considered, and 
rationale for selecting one technology in 
place of another, in a manner 
comparable to and to the extent 
required in paragraph (a) of this section. 
If proposed changes have a high 
potential for increasing adverse 
environmental effects, the Administrator 





may disapprove or require modification 
of the changes. 


§ 971.605 Stable Reference Areas. 
[Reserved] 


§ 971.606 Onshore information. 

(a) To assist the Administrator in 
complying with NEPA requirements and 
to enable NOAA to function as lead 


land use and layout); 

(2) A description of the environmental 
consequences and socio-economic 
effects of construction and operation of 
the facilities, including waste 
characteristics and toxicity; 

ne Any mitigating measures that may 

be proposed; 


(4) Certification of consistency with 


the federally approved State coastal 
management program, where applicable, 
and evidence of the status of compliance 
with other State or local requirements 
relating to — of the 
environment; and 

(5) Alternative sites and technologies 
considered by the applicant and the 
considerations which eliminate their 
selection. 

(b) The applicant must consult with 
NOAA as early as possible concerning 
the information to be submitted to 
NOAA to prepare an adequate 
environmental impact statement. The 
applicant is encouraged to consult with 
potentially affected States as early as is 
practicable [see also § § 971.200{g) and 


{c) ts of paragraphs 
(a)(1)+{3} and (5) of this section also 
apply if approval of processing outside 
the United States is requested by the 
applicant, in accordance with Executive 
Order 12114 which requires the 
environmental review of major Federal 
actions abroad. Information detailing 
the socio-economic impacts of foreign 
processing activities is not required. 


The Act contains several 
requirements that relate to assuring the 
safety of life and property at sea. For 
example, before the Administrator may 
issue a permit, he must find that the 
proposed recovery will not pose an 
inordinate threat threat to the safety of life and 


property at sea (section s06{eXs)). The 
Coast Guard, in consultation with 

NOAA, must require in any 

issued under the Act, in heey wit 
principles of international law, that 
vessels documented in the United States 
and used in activities authorized under 
the permit comply with conditions 
regarding the design, construction, 
alteration, repair, equipment, operation, 
manning and maintenance rela 

vessel and crew safety and the of 
life and property at sea (section 112(a)). 
The Administrator may impose or 
modify TCRs for a permit if required to 
promote the safety of life and property 
at sea {section 105{c){1){B)). 


§ 971.701 Criteria for safety of life and 
property at sea. 

Response to the safety at sea 
requirements in essence will involve 
vessel inspection requirements, as 
identified by present laws and 
regulations. The primary inspection 
statutes pertaining to United States flag 
vessels are: 46 App. U.S.C. 86 
(Loadlines) and 46 U.S.C. 3301 
(Inspection of Seagoing Barges, Seagoing 
Motor Vessels, and Vessels). 
United States flag 3 will be 
required to meet all applicable 
regulatory requirements; including the 
requirement for a current valid Coast 
Guard Certificate of 
(pursuant to § 971.205{a)). United States 
flag vessels are under United States 
jurisdiction on the high seas and subject 
to domestic enforcement procedures. 
With respect to foreign flag vessels, the 
SOLAS 74 or SOLAS 668 certificate 
senieaten specified in § 971.205{b) 
apply 


Subpart H—Miscellaneous 


§971.800 General. 

The subpart contains miscellaneous 
provisions pursuant to the Act which are 
applicable to exploration licenses and 
commercial recovery permits. 


§ 971.801 Records to be maintained and 
to be submitted by licensees 
and permittees. 

(a)(1) In addition to the information 
specified elsewhere in the part and in 15 
CFR Part 970, each licensee and 
permittee must keep such records, 
consistent with standard accounting 
principles, as specified by the 
Administrator in the license or permit. 
Such records shall include information 
which will fully disclose expenditures 
for exploration for, or commercial 
recovery of hard mineral resources in 
the area under license or permit, and 
any other information which will 
facilitate an effective audit of these 
expenditures. 
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(2) The Administrator and the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access, for 
purposes of audit and examination to 
any books, documents, papers, and 
records of licensees and permittees 
which are necessary and directly 
pertinent to verification of the 
expenditures referred to in paragraph 
(a)f1) of this section. 

(b) In addition to the information 
specified elsewhere in this part and in 
15 CFR Part 970, each applicant, licensee 
or permittee will be required to submit 
to the Administrator, upon request, data 
or other information the Administrator 
may reasonably need for purposes of: 

(1) Making determinations with 
respect to the issuance, revocation, 
modification, or suspension of the 
license or permit in question; 

(2} Evaluating the effectiveness of 
license or permit TCRs; 

(3) Compliance with the biennial 
Congressional report requirement 
contained in Section 309 of the Act; and 

(4) Evaluation of the exploration or 
commercial recovery activities 
conducted by the licensee or permittee. 
At a minimum, licensees and permittees 
shall submit an annual written report 
within 90 days after each anniversary of 
the license or permit issuance or 
transfer, discussing exploration or 
commercial recovery activities and 
expenditures. The report shall address 
diligence requirements {see § 971.503 
and 15 CFR 970.602), implementation of 
any approved monitoring plan (see 
§ 971.602 and 15 CFR 970.522{c) and 
970.702(a)), and applicable changes 
which do not constitute revisions (see 
§ 971.413(e) and 15 CFR 970.513{c)). 
Permittees must also report the 
of nodules recovered (§ 971.426) and 
discuss manganese conservation 
measures (see § 971.502). 


§971.802 Public disclosure of documents 
received by NOAA. 

(a) Purpose. This section provides a 
procedure by which persons submitting 
information pursuant to this part and 15 
CFR Part 970 may request that certain 
information not be subject to public 
disclosure. The substantiation requested 
is intended to assure that NOAA has a 
complete and proper basis for 
determining the legality and 
appropriateness of withholding or 
releasing the identified information if a 
public request for disclosure is received. 

(b) Written requests for confidential 
treatment. (1) Any person who submits 
any information pursuant to this part or 
15 CFR Part 970, which information is 
considered by that person to be 
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protected by the Trade Secrets Act (18 
U.S.C. 1905) or otherwise to be a trade 
secret or commercial or financial 
information which is privileged or 
confidential, may request that the 
Administrator give the information 
confidential treatment. 

(2}{i) Any request for confidential 
treatment of information: 

(A) Should be submitted at the time of 
submission of information; 

(B) Should state the period of time for 
which confidential treatment is desired - 
(e.g., until a certain date, or until the 
occurrence of a certain event, or 
permanently); 

(C) Must be submitted in writing; and 

(D) Must include the name, mailing 
address, and telephone number of an 
agent of the submitter who is authorized 
to receive notice of requests for 
disclosure of the information pursuant to 
paragraph (d) of this section. 

(ii) If information is submitted to the 
Administrator without an accompanying 
request for confidentia! treatment, the 
notice referred to in paragraph (d)(2) of 
this section need not be given. If a 
request for confidential treatment is 
received after the information itself is 
received, the Administrator will make 
efforts to the extent administratively 
practicable to associate the request with 
copies of the previously submitted 
information in the files of NOAA and 
the Federal agencies to which the 
Administrator distributed the 
information. 

(3)(i) Information subject to a request 
for confidential treatment must be 
segregated from information for which 
confidential treatment is not being 
requested, and each page (or segregable 
portion of each page) subject to the 
request must be clearly marked with the 
name of the person requesting 
confidential treatment, the name of the 
applicant, licensee or permittee, and an 
identifying legend such as “Proprietary 
Information” or “Confidential Treatment 
Requested.” Where this marking proves 
impracticable, a cover sheet containing 
the identifying names and legend must 
be securely attached to the compilation 
of information for which confidential 
treatment is requested. Each copy of the 
information for which confidential 
treatment has been requested must be 
cross-referenced to the appropriate 
section of the application or other 
document. All information for which 
confidential treatment is requested 
pertaining to the same application or 
other document must be submitted to | 
the Administrator in a package separate 
from that information for which 
confidential treatment is not being 
requested. 


(ii) Each copy of any application or 
other document with respect to which 
confidential treatment of information 
has been requested must indicate, at 
each place in the application or 
document where confidential 
information has been deleted, that 
confidential treatment of information 
has been requested. 

(4) Normally, the Administrator will 
not make a determination as to whether 
confidential treatment is warranted until 
a request for disclosure of the 
information is received. However, on a 
case-by-case basis, the Administrator 


_ may make a determination in advance 


of a request, where it would facilitate 
obtaining voluntarily submitted 
information (rather than information 
required to be submitted under this 


part). 

(c) Substantiation of request for 
confidential treatment. (1) Any request 
for confidential treatment may include a 
statement of the basis for believing that 
the information is deserving of 
confidential treatment, which addresses 
the issues relevant to a determination of 
whether the information is a trade 
secret, or commercial or financial 
information which is privileged or 
confidential. To the extent permitted by 
applicable law, part or all of any 
substantiation statement submitted will 
be treated as confidential if so 
requested, and must be segregated, 
marked, and submitted in accordance 
with the procedure described in 
paragraph (b)(3) of this section. 

(2) Issues addressed in the statement 
should include: 

(i) The commercial or financial nature 
of the information; 

(ii) The nature and extent of the 
competitive advantage enjoyed as a 
result of possession of the information; 

(iii) The nature and extent of the 
competitive harm which would result 
from public disclosure of the 
information; 

(iv) The extent to which the 
information has been disseminated to 
employees and contractors of the person 
submitting the information; 

(v) The extent to which persons other 
than the person submitting the 
information possesses, or have access 
to, the same information; and 

(vi) The nature of the measures which 
have been and are being taken to 
protect the information from disclosure. 

(d) Requests for disclosure of trade 
secrets, privileged, or confidential 
information. (1) Any request for 
disclosure of information submitted, 
reported or collected pursuant to this 
part must be made in accordance with 
15 CFR 903.7. 


BEST COPY AVAILABLE 


(2) Upon receipt of a request for 
disclosure of information for which 
confidential treatment has been 
requested, the Administrator 
immediately will issue notice by an 
expeditious means (such as by 
telephone, confirmed by certified or 
registered mail, return receipt requested) 
of the request for disclosure to the 
person who requested confidential 
treatment of the information or to the 
designated agent. The notice also will: 

(i) Inquire whether that person 
continues to maintain the request for 
confidential treatment; 

(ii) Notify that person of the date 
(generally, not later than the close of 
business on the seventh working day 
after issuance of the notice) by which 
the person is strongly encouraged to 
deliver to the Administrator a written 
statement that the person either: 

(A) Waives or withdraws the request 
for confidential treatment in full or in 
part; or 

(B) Confirms that the request for 
confidential treatment is maintained; 

(iii) Inform that person that by a date 
the Administrator specifies (generally, 
not later than the close of business on 
the seventh working day after issuance 
of the notice), the person: 

(A) Is strongly encouraged to deliver 
to the Administrator a written statement 
addressing the issues listed in paragraph 
(c)(2) of this section, describing the basis 
for believing that the information is 
deserving of confidential treatment, if 
this statement was not previously 
submitted; 

(B) Is strongly encouraged to deliver 
to the Administrator an update of or 
supplement to any statement previously 
submitted under paragraph (c) of this 
section; and 

(C) May present to the Administrator 
in a form the Administrator deems 
appropriate (such as by telephone or in 
an informal! conference) agruments 
against disclosure of the information; 
and 

(iv) Inform that person that the burden 
is on him to assure that any response to 
the notice is delivered to the 
Administrator within the time specified 
in the notice. 

(3) To the extent permitted by 
applicable law, part or all or of any 
statement submitted in response to any 
notice issued under paragraph (d)(2) will 
be treated as confidential if so requested 
by the person submitting the response. 
Any response for which confidential 
treatment is requested must be 
segregated, marked and submitted in 
accordance with the procedures 
described in paragraph (b)(3) of this 
section. 
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(4) Upon the expiration of the time 
allowed for response under paragraph 
(d){2) of this section, the Administrator 
will determine, in consultation with the 
General Counsel for the Department of 
Commerce, whether confidential 
treatment is warranted based on the 
information then available to NOAA. 

(5) If the person who requested 
confidential treatment waives or 
withdraws that request, the 
Administrator will proceed with 
appropriate disclosure of the 
information. 

(6) If the Administrator determines 
that confidential! treatment is warranted, 
he will so notify the person requesting 
confidential treatment, and will issue an 
initial denial of the request for 
disclosure of records in accordance with 
15 CFR 903.8. 

(7) If the Administrator determines 
that confidential treatment is not 
warranted for part or all of the 
information, the Administrator 
immediately will issue notice by an 
expeditious means (such as b 
telephone, confirmed by certified or 
registered mail, return receipt requested} 
to the person who requested 
—- treatment. The notice will 


“i i) The basis for the Administrator's 
determination; 

(ii) That the Administrator's 
determination constitutes final agency 
action on the request for confidential 
treatment; 

(iii) That the final agency action is 
subject to judicial review under Chapter 
7 of Title 5, United States Code; and 

(iv) That on the seventh working day 
after issuance of the notice described in 
this paragraph (d)(7), the Administrator 
will make the information available to 
the person who requested disclosure 
unless the Administrator has first been 
notified of the filing of an action in a 
Federal court to obtain judicial review 
of the determination, and the court has 
issued an appropriate order preventing 
or limiting disclosure. 

(8) The Administrator will keep a 
record of the date any notice is issued 
and the date any response is received, 
by the Administrator, under this 
paragraph (d). 

(9) In all other respects, procedures 
for handling requests for records 
containing information submitted to, 
reported to, or collected by the 
Administrator pursuant to this part will 
be in aecordance with 15 CFR Part 903. 
For example, if ten working days have 
passed after the receipt of a request for 
disclosure and, despite the exercise of 
due diligence by the agency, the 
Administrator cannot make a 
determination as to whether confidential 


treatment is warranted, the 
Administrator will issue appropriate 
notice in accordance with 15 CFR 
903.8(b)(5). 

(e) Direct submission of confidential 
information. If any person has reason to 
believe that it would be prejudiced by 
furnishing information required from it 
to the applicant, licensee or permittee, 
that person may file the required 
information directly with the 
Administrator. Information for which 
the person requests confidential 
treatment must be segregated, marked, 
and submitted in accordance with the 
procedures described in paragraph (b)(3) 
of this section. 

(f) Protection of confidential 
information transmitted by the 
Administrator to other agencies. Each 
copy of information for which 
confidential treatment has been 
requested which is transmitted by the 
Administrator to other Federal 
will be accompanied by a cover letter 
containing: 

(1) A request that the other Federal 
agency maintain the information in 
confidence in accordance with 
applicable law fiacluding the Trade 
ee ceed 18 U.S.C. 1905) and a 
app! tective agreement en 
into by the Administrator and the 
Federal agency receiving the 
information; 


(2) A request that the other Federal 
agency notify the Administrator 
immediately upon receipt of any request 
for disclosure of the information; and 

(3) A request that all copies of the 
information be returned to the 
Administrator for secure storage or 
disposal promptly after the Federal 
agency determines that it no longer 
needs the information for its official use. 

(g) When satisfied that adequate 
protection against public disclosure 
exists, applicants should provide the 
State agency with confidential and 
proprietary information which the State 
agency maintains is necessary to make 
a reasoned decision on the consistency 
of the proposal. State agency requests 
for such information must be related to 
the necessity of having such information 
to assess adequately the coastal zone 
effects of the proposal. 


§ 971.603 Relinquishment and surrender 
of licenses and permits. 

(a) Any licensee or permittee may at 
any time, without penalty: 

(1) Surrender to the Administrator a 
license or permit issued to the licensee 
or permittee; or 

(2) Relinquish to the Administrator, in 
whole or in part, any right to conduct 
any exploration or commercial recovery 
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activities authorized by the license or 
permit. 

(b) Any licensee or permittee who 
surrenders, or relinquishes any right 
under, a license or permit will remain 
liable with respect to all violations and 
penalties incurred, and damage to 
persons or property caused, by the 
licensee or permittee as a result of 
activities engaged in by the licensee or 
permittee under the license or permit. 


§971.804 Amendment to regulations for 
conservation, protection of the 
environment, and safety of life and 
property at sea. 

The Administrator may amend the 
regulations in this part and 15 CFR Part 
970 at any time as the Administrator 
determines to be necessary and 
appropriate in order to provide for the 
conservation of na resources, 
protection of the environment, or the 
safety of life and property at sea. The 
amended regulations will apply to all 
exploration or commercial recovery 
activities conducted under any license 
or permit issued or maintained pursuant 
to this part or-15 CFR Part 970, except 
that amended regulations shaken provide 
for conservation of natural resources 
will apply to activities conducted under 
an existing license or permit during the 
present term of that license or permit 
only if the Administrator determines 
that the. amended regulations providing 
for conservation of natural resources 
will not impose serious or irreparable 
economic hardship on the licensee or 
permittee. Any amendment to 
regulations under this section will be 
made pursuant to the procedures in 
Subpart I of this part. 


§971.805 Computation of time. 

Except where otherwise specified, 
Saturdays, Sundays and Federal 
Government holidays will be included in 
computing the time period allowed for 
filing any document or paper under this 
part or 15 CFR Part 970, but when a time 
period expires on any of these days, that 
time period will be extended to include 
the next following Federal Government 
work day. Filing periods expire at the 
close of business on the day specified, 
for the office specified. 


Subpart 1—Uniform Procedures 


§ 971.900 Applicability. 

The regulations of this subpart govern 
the following hearings conducted by 
NOAA under this part and under 15 CFR 
Part 970: 

(a) All adjudicatory hearings required 
by section 116(b) of the Act to be held 
on the following actions upon a finding 
by the Administrator that one or more 
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specific and material issues of fact exist 
which require resolution by formal 
process, incl: but not limited to: 

(1) All applications for issuance or 
transfer of licenses or permits; 

(2) All proposed TCRs on a license or 
permit; and 

(3) All proposals to modify 
significantly a license or permit; 

(b) Hearings conducted under section 
105(b)(3) of the Act on objection by a 
licensee or permittee to any term, 
condition or restriction in a license or 
permit, or to modification thereto, where 
the licensee or permittee demonstrates, 
after final action by the Administrator 
on the objection, that a dispute remains 
as to a material issue of fact; 

(c) Hearings conducted in accordance 
with section 106(b) of the Act pursuant 
to a timely request by an applicant or a 
licensee or permittee for review-of: 

(1) A proposed denial of issuance or 
transfer of a license or permit; or 

(2) A proposed suspension or 
modification of particular activities 
under a license or permit after a 
Presidential determination pursuant to 
section 106(a)}({2)(B) of the Act; 

(d) Hearings conducted in accordance 
with section 308(c) of the Act to amend 
regulations for the purpose of 
conservation of natural resources, 
protection of the environment, and 
safety of life and property at sea; 

{e) Hearings condu in accordance 
with § 971.302 or 15 CFR 970.407 on a 
proposal to deny. certification ofan... 
application; and. 

(f) Hearings conducted i in accordance 
with 15 CFR Part 970, Subpart C to 
determine priority of right amenp: 
preenactment explorers. . 


§971.901 Formal hearing procedures. 

(a) General. (1) All hearings described 
in § 971.900 are governed by Subpart C 
of 15 CFR Part 904, as modified by this 
section. The rules in this subpart take 
precedence over 15 CFR Part 904, 
Subpart C, to the extent there is a 
conflict. 

(2) Hearings held under this section 
will be consolidated insofar as 
practicable with hearings held by other 
agencies. 

(3) For the purposes of this subpart, 
“involved applicant, licensee or 
permittee” means an applicant, licensee 
or permittee the status of whose 
application, license, permit or activities 
conducted under the license or permit 
may be altered by the Administrator as 
a result of proceedings under this 
subpart. 

(b) Decision to.hold a hearing. 
Whenever the Administrator finds that a 
formal hearing is required by the 
provisions of this part or 15 CFR Part 


970, he will provide for a formal hearing. 
Upon deciding to hold a formal hearing, 
the Administrator will refer the 
proceeding to the Department of 
Commerce Office of Administrative Law 
Judges for assignment to an 
Administrative Law Judge to serve as 
presiding officer for the hearing. 

(c) Notice of formal hearing. (1) The 
Administrator will publish notice of the 
formal hearing in the Federal Register at 
least 15 days before the beginning of the 
hearing, and will send written notice by 
registered or certified mail to any 
involved applicant, licensee or permittee 
and to all persons who submitted 
written comments upon the action-in 
question, or who testified at any prior 
informal hearing on the action or who 
filed a request for the formal hearing 
under this part or 15 CFR Part 970. 

(2) Notice of a formal hearing will 
include, among other things: 

(i) Time and place of.the hearing and 
the name of the presiding judge, as - 
determined under paragraph (b) of this 
section; 

(ii) The name and address of the 
person(s) requesting the formal hearing 
or a statement that the formal hearing is 
being held by order of the 
Administrator; 

(iii) The issues in dispute which are to 
be resolved in the formal hearing; 

(iv) The due date for filing a written 
request to participate in the hearing in 
accordance with paragraphs (f)(2) and 
(f}(3) of this section; and 

(v). Reference to any prior informal 
hearing from which the issues to be 
determined arose. ; 

(d) Powers and duties of the 
administrative law judge. In addition to 
the powers enumerated in 15 CFR Part 
904. Subpart C, judges will have the 


‘power to: 


(1) Regulate the course of the hearing 
and the conduct of the parties, 
interested persons and others submitting 
evidence, including but not limited to 
the power to require the submission of 
part or all of the evidence in written 
form if the judge determines a party will 
not be prejudiced thereby, and if 
otherwise in accordance with law; 

(2) Rule upon requests submitted in 
accordance with paragraph (f)(2) of this 
section to participate as.a party, or 
requests submitted in accordance with 
paragraph (f)(3) of this section to 
participate as an interested person in a 
proceeding, by allowing, denying, or 
limiting such participation; and 

(3) Require at or prior-to any hearing, 
the submission and exchange of 
evidence. 

(e) Argument. At the close of the 
formal hearing, each party will be given 
the opportunity to submit written 


arguments on the issues before the 
judge. 

(f) Hearing Participation. 

(1) Parties to the formal hearing will 
include: 

(i) The NOAA General Counsel; 

(ii) Any involved applicant, licensee 
or permittee; and 

(iii) Any other person determined by 
the judge, in accordance with paragraph 
(f}(2) below, to be eligible to participate 
as a full party. 

(2) Any person desiring to participate 
as a party in a formal hearing must 
submit a request to the judge to be 
admitted as a party. The request must 
be submitted within ten days after the 
date of mailing or publication of notice 
of a-decision to hold:a formal hearing, 
whichever occurs later. Such person will 
be allowed to participate if the judge 
finds that the interests of justice and a 
fair determination of the issues would 
be served by granting the request. The 
judge may entertain a request submitted 
after the expiration of the ten days, but 
such a request may only be granted 
upon an express finding on the record 
that: 

(i) Special circumstances justify 
granting the request; 

(ii) The interests of justice and a fair 
determination of the issues would be 
served by granting the request; 

(iii) The requestor has consented to be 
bound by all prior written agreements. 
and stipulations agreed to by the 
existing parties, and all prior orders 
entered in the proceedings; and 

(iv) Granting the request will not 
cause undue delay or prejudice the 
rights.of the existing parties. 

(3){i) Any interested.person who 
desires to submit evidence in a formal 
hearing must submit a request within 
ten days after the dates of mailing or 
publication of notice of a decision to 
hold a formal hearing, whichever occurs 
later. The judge may waive the ten day 
rule for good cause, such as if the 
interested person, making this request 
after the expiration of the ten days, the 
formal hearing, and the evidence he 
proposes to submit may significantly 
affect the outcome of the proceedings. 

{ii}, The judge may permit an 
interested person to submit evidence at 
any. formal hearing if the judge 
determines that such evidence is 
relevant to facts in dispute concerning 
the issue(s) being adjudicated. The fact 
that an interested person may submit 
evidence under this paragraph at a 
hearing does not entitle the interested 
person to participate in other ways in 
the hearing unless allowed by the judge 
under. paragraph (f)(3)(iii) below. 





(iii) The judge may allow an 
interested person to submit oral 
testimony, oral arguments or briefs, or to 
cross-examine witnesses or participate 
in other ways, if the judge determines: 

(A) That the interests of vont would 
be better served by allowing such 
a by the interested person; 


“1 That there are compelling 
circumstances favoring such 
participation by the interested person. 

(g) Definition of issues. (1) Whenever 
a formal hearing is conducted pursuant 
to this section the Administrator may 
certify the issues for decision to the 
judge, and if the issues are so certified, 
the formal hearing will be limited to 
those issues. 

(2) Whenever a formal hearing is 
conducted pursuant to a request by an 


permit in accordance with section 
106(a)(4) of the Act, or pursuant to an 
objection to any term, condition, or 
restriction in a permit in accordance 
with section 105(b)(3) or (c){4) of the 


previously raised in the administrative 
on the action pursuant to 


seeking to raise the new issues 
that it could not reasonably have 


could not have reasonably anticipated 
the relevance or materiality of the 
information sought to be introduced. 
(h) Decisions. (1) findings of 
fact and conclusions of law. The judge 
will allow.each party to file with the 
ae 


(2) Recommended decision. (i) As 
soon as practicable, but normally not 
later than 90 days after the usion of 
the formal hearing, the > will 
evaluate the record of ‘ormal 
hearing and prepare and file a 


recommended decision with the 
Administrator. The decision will contain 
findings of fact, when appropriate, 
conclusions regarding all material isuses 
of law, and a recommendation as to the 
appropriate action to be taken by the 
Administrator. The judge will serve a 
copy of the decision on each party and 
upon the Administrator. 

(ii) Within thirty days after the date 
the recommended decision is served, 
any party may file with the 
Administrator exceptions to the 
recommended decision. The exceptions 
must refer to all portions of the record 
and to all authorities relied on in 
support of the exceptions. 

(3) Final decision. {i) As soon as 
practicable, but normally not later than 
60 days after receipt of the 
recommended decision, the 
Administrator will issue a final decision. 
The final decision will include findings 
of fact and conclusions 
material issues of law or discretion, as 
well as reasons therefor. The final 
decision.may accept or reject all or part 
of the recommended decision: The’ 
Administrator shall assure that the 
record shows the ruling on each 
exception ted. 

(ii) With respect to hearings held 
pursuant to section 116({b), the 
Administrator may defer announcement 
of his findings of fact until the time he 
takes final action. with respect to any 
action described in section 116(a). 

(iii) The Administrator will base the 
final decision upon the record already 
made except that the Administrator may 
issue orders: 

(A) Specifying the filing of 
supplemental briefs; or 

(B) Remanding the matter to the judge 
for the receipt of further evidence, or . 
otherwise assisting in the determination 
of the matter. 

(i) Filing and service of documents. (1) 
Whenever the regulations in this subpart _ 
or an order issued hereunder require a 
document to be filed-within a certain 
period of time, such document will be 
considered filed as of the date of the 
postmark, if mailed, or (if not mailed) as 
of the date actually delivered to the 
office where filing is required. Time 

ods will begin to run on the day 
ollowing the date of the document, 


paper, or event which begins at the time — 


period. 

(2) All submissions must be signed by 
the person making the submission, or by 
the person's attorney or other authorized 
agent or representative. 

(3) Service of a document must be 
made by delivering or mailing a copy of 
the document to the known address of 
the person being served. 
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(4) Whenever the regulations in this 
subpart require service of a document, 
such service may effectively be made on 
the agent for the service of process or on 
the attorney for the person to be served. 

(5) Refusal of service of a document 
by the person, his agent, or attorney will 
be deemed effective service of the 
document as of the date of such refusal. 

(6) A certficate of the person serving 
the document by personal delivery or by 
mailing, setting forth the manner of the 
service, will be proof of the service. 
Subpart J—Enforcement 
$971.1000 General. 

(a) Purpose and scope. (1) Section 302 
of the Act authorizes the Administrator 
to assess a civil penalty, in an amount 
not to exceed $25,000 for each violation, 
against any person found to have 
committed an act prohibited by section 
Seh.of ete Sams Soy at a contiening 
violation is a separate offense. 

(2) Section 106 of the Act describes 
the circumstances under which the 
Administrator may suspend or revoke a 
license or permit, or suspend or modify 
activities under a license or permit, in 
addition to or in lieu of imposing of a 
— penalty, or in addition to imposing 
a 

(3) Section 306 of the Act makes 
provisions of the customs laws relating 
to, among other the remission or 
mitigation of forfeitures, applicable to 
forfeitures of vessels and hard mineral 
resources. The Administrator is 
authorized to entertain petitions for 
administrative settlement of property 
seizures made under the Act which 
would otherwise proceed to judicial 
forfeiture. 

(4) Section 114 of the Act.authorizes 
the Administrator to place observers on 
vessels used by a licensee or permittee 
under the Act to monitor compliance 
and environmental effects of activities 
under the license or permit. 

(5) Section 117 of the Act describes 
the circumstances under which a person 
may bring a civil action against an 
alleged violator or against the 


_ Administrator for failure'to perform a 


nondiscretionary duty, and directs the 
Administrator to issue regulations 
governing procedures prerequisite to 
such a civil action. ... 

(6) The regulations in this subpart 

uniform rules and 

for the assessment of civil ceaiaie. 
(§ 971.1001-§ 971.1002), and license and 
permit sanctions (§ 971.1003); the 
remission or mitigation of forfeitures 
(§ 971.1004); observers (§ 971.1005); ; 
protection of certain information related 
to enforcement (§ 971.1006); and ; 
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procedures requiring persons planning 
to bring a civil action under section 117 
of the Act to give advance notice 

(§ 971.1007). 


(b) Filing and service of documents. 

(1) Except as otherwise provided by this 
subpart, filing and service of documents 
required by this subpart will bein — . 
accordance with § 971.901(i). The 
method for computing time periods set 
forth in § 971.901{i) also applies to any 
action or event, such-as payment of a 
civil penalty, required by this subpart to 
take place within a specified period of 
time. . 

(2) If an oral or written request is 
made to the Administrator within ten 
days after the expiration ofatime — 
period established in this subpart for the 
required filing of documents, the 
Administrator may permit a late filing if 
the Administrator finds reasonable 
grounds for an inability or failure to file 
within the time periods. All extensions 
will be in writing. Except as provided by 
this paragraph, by 15 CFR 904.102 or by 
order of an administrative iaw judge, no 
requests for an extension of time may be 
§ 971.1001. Assessment procedure. 

Subpart B of 15 CFR Part 904 governs 
the procedures for assessing a civil 
penalty under the Act, and the rights of 


is a 
$ 971.1002 finaiing and appeal 
procedures. 


(a) Beginning of hearing procedures. 
Following receipt of a written request . 
for a hearing timely filed under 15 CFR 
904.102, the Administrator will begin. - . 
procedures under this section by 
forwarding the request, a copy of the 


NOVA, and any response thereto to the _ 


Department of Commerce, Office of | 
Administrative Law Judges. 

(b) voy 8 i of 15 ae Pert soe" 
governs the aring and appe 
procedures for ci — assessed 
under the Act. 


§$971.1003' License and permit sanctions. 
(a) Application of this section. This 

section governs the suspension or 

revocation of any licénse or permit ~ 


issued under the Act, or'the suspension © 


or modification of any particular activity 
or activities under a license or permit, 
which suspension, revocation or 
modification is undertaken in addition 
to, or in lieu of, imposing a civil penalty 
under this — or in addition to 
imposing a fin 

(b) Basis for: sanctions. The © 
Administrator may act'under this: 
section with respect to a licetise or ~~ 


permit issued under the Act, or any 
particular activity or activities under 
such a license or permit, if the licensee 
or permittee substantially fails to 
comply with any provision of the Act, 
any regulation or order issued under the 
Act, or any term, condition, or 
restriction in the license or permit. 

(c) Nature of sanctions. In the 
Administrator's discretion and subject 
to the requirements of this section, the 
Administrator may take any ofthe 
following actions or combinations 
thereof with respect to a license or 
permit issued under the Act: 

(1) Revoke the license or permit; 

(2) Suspend the license or permit, 
either for a specified period of time or 
until certain stated requirements are 
met, or both; or , 

(3) Modify any activity under the 
license or permit, as by imposing 
additional requirements or restraints on 
the activity. 

(d) Notice of sanction.:(1) The 
Administrator will prepare a notice of 
sanction (NoS) setting forth the sanction 
to be imposed and the basis therefore. 
The NoS will state:. — 

(i) A concise statement of the facts 
believed to show a violation; 

(ii) A specific reference to the 
provisions of the Act, regulation, license 
or permit, or order all violated; 

(iii) The nature and tion of the 


sanction; 

(iv) The effective date.of the sanction, 
which is 30 days after the date-of the 
notice unless the Administrator 
establishes a different effective date _ 
under paragraph (d)(4) or paragraph (e) 
of this section; 


any person. sonnet whom a ive Penalty proposed 
ssessed.. - 


(v) That the licensee os or permittee has _- 


30 calendar days from receipt of the 
notice in which to request or waive a 
hearing, under paragraph (f) of this 
section; an 

(vi) The determination made by the 


Administrator under paragraph (e)(1) of. . 


this section, and any time period that 
the Administrator provides the licensee 
or permittee under paragraph (e)(1) to 
correct a deficiency. 

(2) If a hearing is requested in a timely 
manner, the sanction becomes effective 
as provided in the final decision of the 
Administrator issued pursuant to 
paragraph (g) of this section, unless the 


dminis th der | 
“ a practicable, determine whether or not 


paragraph (d)(4) of this section. 

(3) The NoS will be served personally 
or by registered or certified mail, return 
receipt requested, on the licerisee or 
permittee. The Administrator will also __ 
publish in the Federal Register a notice 
of his intention to impose a sanction. 


(4) The Administrator may make the 
"sanction effective immediately or 


otherwise earlier than 30 days after the 


545 


date of the NoS if the Administrator 
finds, and issues an emergency order 
summarizing such finding and the basis 
therefor, that an earlier date is 
necessary to: 

(i) Prevent a significant adverse 
environmental effect; or 

(ii) Preserve the safety of life and 
property at sea. 

If the Administrator acts under this 
paragraph (d)(4), the Administrator will 
serve the emergency order as provided 
in paragraph (d)(3) of this section. 

(5) The NoS will be accompanied by a 
copy of this subpart and the applicable 
provisions of 15 CFR Part 904 and 15 
CFR Part 971 Subpart I. 

(e) Opportunity to correct . 
deficiencies. (1) Prior to issuing the NoS, 
the Administrator will determine 
whether the reason for the proposed 
sanction is a deficiency which the 
licensee or permittee can correct. Such 
determination, and the basis therefor, 
will be set forth in the NoS. 

(2) If the Administrator determines 
that the reason for the proposed 
sanction is a deficiency which the 
licensee or permittee can correct, the 
Administrator will allow the licensee or 
permittee a reasonable period of time, 
up to 180 days from the date of the NoS, 
to correct the deficiency. The NoS will 
state the effective date of the sanction, 
and that.the sanction will take effect on 
that date unless the licensee or 
permittee corrects the deficiency within 
the. time prescribed or unless -the 
Administrator grants an extension of - 
time to.correct the deficiency under 
paragraph (e)(3) of this section. 

(3) The licensee or permittee may, 
within the time-period prescribed by the 
Administrater under paragraph {e)(2) of 
the section; request an extension of time 
to correct the deficiency. The 
Administrator may, for good cause 
shown, grant an extension. If the 
Administrator does-not grant the 
request, either orally or in writing before 
the effective date of the sanction, the 
request willbe considered denied. 

(4) When the licensee or permittee 


- believes that.the deficiency has been 


corrected, the licensee or permittee shall 
so advise the Administrator in writing. 
The Administrator will, as soon as 


the deficiency has been corrected and 
advise the licensee or permittee of such 
determination. spie 

(5) If the Administrator determines 
that the deficiency has not been __ 
corrected.by the licensee or permittee 
within the time prescribed under 
paragraph (e)(2) or (e)(3).of this section, . 
the Administrator may: 





(i) Grant the licensee or permittee 
additional time to correct the deficiency, 
for good cause shown; 

(ii) If no hearing has been timely 
requested under paragraph (f)(1) of this 
section, notify the licensee or permittee 
that the sanction will take effect as 
provided in paragraph (e)(2) or (e)(3) of 
this section; or 

(iii) If a request for hearing has been 
timely filed under paragraph (fa) o - — 
section, and hearing proceedings ha 


paragraph (f)(3) of this section to hold a 
hearing, notify the licensee or permittee 
of the Administrator's intention to 
proceed to a hearing on the matter. 

_ (f) Opportunity for hearing. (1) The 
licensee or permittee has 30 days from 
receipt of the NoS to request a 
However, no hearing is required with 
respect to matters 


permittee has had an opportunity to 


a ore 
(2) If the licensee or permittee 
requests a hearing, a written and dated 
request shall be served either in person 
or by certified or registered mail, return 
receipt requested, at the address 
specified in the NoS. The request shall 
either attach a copy of the relevant NoS 
or refer to the relevant NOAA case 
number. 

(3) If no hearing is requested under 
paragraph (f}(2) of this section, the 

Administrator may nonetheless order a 
hearing if the Administrator determines 
that there are material.issues of fact, 
law, or equity to be further 

(g) Hearing and decision. (1) ff a 


Administrative Law Judges which will 
docket the matter for hearing. Written 
notice of the referral will promptly be 
given to the licensee or permittee, with 
the name and address of the attorney 
representing the Administrator in the 
proceedings (the agency representative). 
Thereafter, all pleading and other 
documents must be filed directly with 
the Department of Commerce Office of 
Administrative Law Judges, and a copy 
must be served on the opposing party 
(respondent or agency representative). 

(2) Except as provided in this section, 
the hearing and appeal procedures in 15 
CFR Part 904 Subpart C apply to any 
hearing held under this section. 


(3) If the proposed sanction is the 
result of a correctable deficiency, the 
hearing will proceed concurrently with 
any attempt to correct the deficiency 
unless the parties agree otherwise or the 
Administrative Law Judge orders 
differently. 

(4) As soon as practicable, but 
normally not later than 90 days after the 
conclusion of the formal hearing, the 
judge will file with the Administrator a 
recommended decision prepared in 
accordance with § 971.901(h)({2). 

(5) The Administrator will issue a 
final decision in accordance with 
§ 971.901(h){3). The decision will be a 
final order of the Administrator. 

(6) The Administrator will serve 
notice of the final decision on the 
licensee or permittee in the manner 
described by paragraph (d)(3) of this 


section. 


§ 971.1004 Remission or mitigation of 
forfeitures. 


(a) Authorized enforcement officers 
are empowered by section 304 of the Act 
to seize any vessel (together with its 
gear, furniture, appurtenances, stores, 
and cargo) which appears to 


reasonably 
have been used in violation of the Act, if. 


necessary to prevent evasion of the 
enforcement of this Act, or of any 
regulation, order or license or permit. 


issued pursuant to the Act. Enforcement ; 


agents may also seize illegally 
recovered or processed hard mineral 
resources, as well as other evidence 
related to a violation. Section 306 of the 
Act provides for the judicial forfeiture of 
vessels and hard mineral resources. 

(b) Subpart F of 15 CFR Part 904 
governs procedures seized © 

property that is subject to forfeiture or 
has been forfeited under the Act, 
including the remission or mitigation of 
forfeitures. 

(c) Unless otherwise directed in.a 
notice concerning the seized property, a 
petition for relief from forfeiture under 
the Act and pursuant to 15 CFR 
904.506{b) shall be addressed to the 
Administrator and filed with the Ocean 
Minerals and Energy Division at the 
address specified in § 971.200{b). 


§ 971.1005 Observers. 

(a) Purpose of observers. Each 
licensee and permittee shall allow, at 
such times and to such extent as the 
Administrator deems reasonable and 
necessary, an observer (as used in this 
section, the term “observer” means “one 
or more observers”) duly authorized by 
the Administrator to board and 
accompany any vessel used by the 
licensee or permittee in exploration or 
commercial recovery activities 
(hereafter referred to in this section as a 
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“vessel”), for the purpose of observing, 
evaluating and reporting on: 

(1) The effectiveness of the terms, 
conditions, and restrictions of the — 
license or permit; 

(2) Compliance with the Act, 
regulations and orders issued under the 
Act, and the license or permit terms, 
conditions, and restrictions; and 

(3) The environmental and other 
effects of the licensee's or permittee’s 
activities under the license or permit. 

(b) Notice to licensee or permittee. (1) 
If the Administrator plans to place an 
observer aboard a vessel, the 
Administrator will so notify the affected 
licensee or permittee. 

(2) The Administrator normally will 
issue any such notice as far in advance 
of placement of the observer as is 
practicable.: 

(3) Contents of notice. The notice 
on by the Administrator will include, 

mong other things: 

A) "fi The name of the observer, if known 
at the time notice is issued; 

{ii) The length of time which the 
= likely will be aboard the 


vesse 
(iii) Information concerning activities 
- observer is likely to conduct, such - 


mA) Identification of special activities 
that the observer will monitor; 

(B) Planned tests of equipment used 
for monitoring; - 

(C) Activities of the sbaiweet that are - 
likely to require assistance from the 
vessel's personnel or crew or use of the 
vessel's equipment; and — 

(D) Planned tests of alternative 
operating procedures or technologies for 
mitigation of environmental effects. 

(iv) Information conce! the 
equipment that will be brought aboard 
the vessel, such as a description of the 
monitoring equipment, and any special 
requirements concerning the handling, 
storage, location or operation of, or the 
power supply for, the equipment. 

(c) Initial monitoring period. The 
Administrator shall require the 
placement of an observer on each 
permittee’s mining vessel(s) at least 
once during the initial year of the 
permittee’s commercial recovery 
activities. 

(d) Licensee's and permittee’s 
responsibilities for observer placement. 

(1) Upon request by the 
Administrator, a licensee or permittee 
shall facilitate observer placement by 
promptly notifying the Administrator 
regarding the timing of planned system 
tests and the departure date of the next 
voyage, or, if the vessel is at sea, 
suggesting a time and method for 
transporting the observer to the vessel. 
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(2) In addition, the licensee or 
permittee shall notify NOAA of the date 
of departure of planned cruises 60 days 
in advance of ship departure from port 
for purposes of NOAA's determination 
of whether to place Federal observers 
onboard. If cruise plans are changed by 
more than 30 days from the date stated 
by the exploration or commercial 
recovery plan, the licensee or permittee 
shall notify NOAA as soon as such 
changes are made, or 90 days prior to 
the previously scheduled departure. 

(e) Duties of licensee, permittee, 
owner or operator. Each licensee, 


permittee, owner or operator of a vessel — 


— which an observer is assigned 
shall: | | 

(1) Allow the observer access to and 
use of the vessel’s communications 
equipment and personnel when the 
observer deems such access 

for the transmission and receipt of 


messages; 

(2) Allow the observer access to and 
use of the vessel's navigation equipment 
and personnel when the observer deems 


(3) Provide all other reasonable 
cooperation and assistance to enable 
the observer to carry out the observer's 
duties;.and 

(4) Provide tem 
accommodations and food to the 
observer aboard the vessel which are 
equivalent to those provided to officers 
of the vessel. 

(f) Reasonableness of observer 
activities. (1) To the maximum extent 
practicable, observation duties will be 
planned and carried out in a manner 
that minimizes interference with the 
licensee's or permittee’s activities under 
the license or permit. 

(2) The Administrator will assure that 
equipment brought aboard a vessel by 
the observer is reasonable as to size, 
weight, and electric power and storage 
requirements, taking into consideration 
the necessity of the equipment for 
carrying out the observer's functions. 

(3) The observer will have no 
authority over the operation of the 
vessel or its activities, or the officers, 
crew, or personnel of the vessel. The 
observer wili comply with all rules and 
regulations issued by the licensee or 
permittee, and all orders of the Master 
or senior operations official, with 
respect to ensuring safe operation of the 
vessel and the safety of its personnel. 

(g) Non-interference with observer. 
Licensees, permittees and other persons 
are reminded that the Act (see, for 
example, sections 301(3) and 301(4)) 
makes it unlawful for any person subject 
to section 301 of the Act to interfere 


with any observer in the performance of 
the observer's duties. 

(h) Confidentiality of information. 
NOAA recognizes the possibility that an 
observer, in performing observer 
functions, will record information which 
the licensee or permittee considers to be 
proprietary. NOAA intends to protect 
such information consistent with 
applicable law. The Administrator may 
in appropriate cases provide the 
licensee or permittee an opportunity: 

(1) To review those parts of the 
observer's report which may contain 

rietary information; and 

(2) To request confidential treatment 
of such information under § 971.802. 


$971.1006 Proprietary enforcement 
information. ; 


(a) Proprietary and privileged 
information seized or maintained under 


or vessel engaged in commercial 
recovery will not be made available for 
general or public use.or inspection. 
in Although presentation of evidence 
in a proceeding under this subpart is not 


' deemed general or public use of 


information, the Administrator will, 
consistent with due process, move to 
have records sealed, under 15 CFR Part 
904 Subpart C, or other applicable 
provisions of law, in administrative 
or judicial proceeding where the use of 
proprietary or privileged information is 
required to serve the purpose of the Act. 


§971.1007 Advance notice of civil actions. 

(a) Actions against alleged violators. 
(1) No civil action may be filed in a 
United States District Court under 
Section 117 of the Act against any 
person for alleged violation of the Act, 
or any regulation, or license or permit 
term, condition, or restriction issued 
under the Act, until 60 days after the 
Administrator and any alleged violator 
receive written and dated notice of 
alleged violation. 

(2) The notice shall contain: 

(i) A concise statement of the facts 
believed to show a violation; 

(ii) A specific reference to the 
provisions of the Act, regulation or 
license or permit allegedly violated; and 

(iii) Any documentary or other 
evidence of the alleged violation. 

(b) Action against the Administrator. 
(1) No civil action may be filed in a 
United States District Court under 
Section 117 of the Act against the 
Administrator for an alleged failure to 
perform any act or duty under the Act 
which is not discretionary until 60 days 
after receipt by the Administrator of a 
written and dated notice of intent to file 
the action. 

(2) The notice shall contain: 


(i) A specific reference to the 
provisions of the Act, regulation or 
permit believed to require the 
Administrator to perform a 
nondiscretionary act or duty; 

(ii) A precise description of the 
nondiscretionary act or duty believed to 
be required by such provision; 

(iii) A concise statement of the facts 
believed to show a failure to perform the 
act or duty; and 

(iv) Any documentary or other 
evidence of the alleged failure to 
perform the act or duty. © 


PART 970—DEEP SEABED MINING 
REGULATIONS FOR EXPLORATION 
LICENSES 


The authority citation for 15 CFR Part 
970 continues to-read as follows: 


Authority: 36 U.S.C. 1401 et seg. 


1. In the table of contents for 15 CFR 
Part 970, the entry for Subpart I is 
revised and Subparts J and K are 
removed and reserved to read as 
follows: 


Sec. 
970.900 Other applicable regulations 
Subparts J and K—{Reserved] 


§970.200 [Amended] 


’ 2. In § 970.200, paragraph (f) is revised 
to read as follows: 


? * * - . 


(f) Request for confidential treatment 
of information. If an applicant wishes to 
have any information in his application 
treated as confidential, he must so 
indicate pursuant to 15 CFR 971.802. 

3. In § 970.212, paragraphs (a) and 
(b)(2) are revised to read as follows: 


§970.212 Public notice, hearing and 
comment. 


(a) Notice and comments. The 
Adminisi: tor will publish in the 
Federal Rey.ster, for each application for 
an explorati: + license, notice that such 
application | .s been received. Subject 
to 15 CFR 9/ .802, interested persons 
will be perr .itted to examine the 
materials ’ clevant to such application. 
Interested persons will have at least 60 
days after publication of such notice to 
submit written comments to the 
Administrator. 

{b) ee 

(2) If the Administrator determines 
there exists one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
Subpart I of 15 CFR Part 971. The record 





developed in any such formal hearing 
will be part of the basis of the 
Administrator's decisions on an 
application. 

4. In § 970.302, paragraph (j} 
amended by revising eet (i)(1)fi) 
introductory text, and paragraph 
(i)(1}{#){A) to read as follows: 


(j) Unresolved domestic conflict (1) 
Procedure. Sn eer 
domestic conflict or a new 
conflict, the applicants will be allowed 
until April 15, 1983, to resolve the 
conflict or agree in writing to submit the 
conflict to a specified binding conflict 
resolution procedure. If, by April 15, 
1983, all applicants involved in an 
original or new domestic conflict have 
not resolved that conflict, or agreed in 
writing to submit the conflict to a 
specified binding conflict resolution 
procedure, the conflict will be resolved 
in a formal held in accordance 
with Subpart I of 15 CFR Part 971, 
except that: 

(A) The General Counsel of NOAA 
eine 
to the hearing; however, the General 
Counsel may be admitted to the hearing 
by the administrative law judge as a 
party or as an interested person 
— to 15 CFR 971.901 (f}(2) or (f)(3); 
an 


. . . 7 . 


§ 970.407 [Amended] 

In § 970.407, paragraph (d) is revised 
to read as follows: 

(d) If a timely request for 
administrative review of the proposed 
denial is made by the applicant under 
paragraph (c){1) of this section, the 
Administrator will promptly bags a 
formal hearing in accordance with 
Subpart I of 15 CFR Part 971. If the 
proposed denial is the result of a 
correctable deficiency, the 
administrative review will proceed 
concurrently with any attempts to 
correct the deficiency, unless the parties 
agree otherwise or the administrative 
law judge orders differently. 

6. In § 970.501, paragraphs (a) and 
(b)(2) are revised to read as follows: 


§$970.501 Proposal to issue or transfer 
and of terms, conditions and restrictions. 
(a) Notice and comment. The 
Administrator will publish in the 
Federal Register notice of each proposal 
to issue or transfer, and of terms and 
conditions for, and restrictions on, an 
exploration license. Subject to 15 CFR 
971.802, interested persons will be 


permitted to examine the materials 
relevant to such proposals. Interested 
persons will have at least 60 days after 
publication of such notice to submit 
written comments to the Administrator. 

(2) If the Administrator determines 
there exists one or more specific and 
material factual issues which require 
resolution by formal processes, at least 
one formal hearing will be held in the 
District of Columbia metropolitan area 
in accordance with the provisions of 
Subpart I of 15 CFR Part 971. The record 
developed in any such formal hearing 
will be part of the basis for the 
Administrator's decisions on issuance or 
transfer of, and of terms, conditions and 
restrictions for the license. 


. . ca * * 


§ 970.508 [Amended] 

7. In § 970.508, paragraph (d) is 
revised to read as follows: 

(d) If a timely request for 
administrative review of the 
denial is made by the applicant under 
paragraph (c)(1) of this section, the 
Administrator will promptly begin a 
formal hearing in accordance with 
Subpart I of 15 CFR Part 971. If the 
proposed denial is the result of a 
correctable deficiency, the 
administrative review will proceed 
concurrently with any attempt to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

§970.510 [Amended] 

8. In § 970.510, paragraph (d) is 
revised to read as follows: 

(d) If, after the Administrator takes 
final action on an objection, the licensee 
demonstrates that a dispute remains on 
a material issue of fact, the 
Administrator will provide for a formal 
hearing which will proceed in 
accordance with Subpart I of 15 CFR 
Part 971. 

9. In § 970.511, paragraphs (a)(1), (b), 
(e) and (i){2) are revised to read as 
follows: 


§ 970.511 Suspension or modification of 
activities; 


suspension or revocation of 


(a) The Administrator may: 

(1) In addition to, or in lieu of, the 
imposition of any civil penalty under 
Subpart J of 15 CFR Part 971, or in 
addition to the imposition of any fine 
under Subpart J, suspend or revoke any 
lieense issued under this part, or 
suspend or modify any particular 
activities under such a license, if the 
licensee substantially fails to comply 
with any provision of the Act, this part, 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Rules and Regulations 


or any term, condition or restriction of 
the license; and 


* * * * * 


(b) Any action taken by the 
Administrator in accordance with 
paragraph (a)(1) will proceed pursuant 
to the procedures in 15 CFR 971.1003. 
Any action taken in accordance with 
paragraph (a)}(2) will proceed pursuant 
to paragraphs (c) through (i) of this 
section, other than paragraph (h)(2). 


* * e 


(e) If a timely request for 
administrative review of the proposed 
action is made by the licensee under 
paragraph (d)(1) of this section, the 
Administrator will promptly begin a 
formal hearing in accordance with 
Subpart I of 15 CFR Part 971. If the 
proposed action is the result of a 
correctable deficiency, the 
administrative review will proceed 
concurrently with any attempt to correct 
the deficiency, unless the parties agree 
otherwise or the administrative law 
judge orders differently. 

(i) * ete 

(2) The Administrator determines that 
immediate suspension of such a license, 
or immediate suspension or modification 
of particular activities under a license, is 
necessary to prevent a significant 
adverse effect on the environment or to 
preserve the safety of life or property at 
sea, and the Administrator issues an 
emergency order in accordance with 
§ 971.1003(d){4). 

10. In Subpart I, § 970.900 is revised 
and §§ 970.901 through 970.906 are 
removed, to read as follows: 


§970.900 Other applicable reguiations. 

The regulations in Subparts H, I and J 
of 15 CFR Part 971 are consolidated 
regulations and are applicable both to 
licenses under this part and to permits 
under 15 CFR Part 971. The regulations 
in Subparts H, I and J of Part 971 govern 
records to be maintained and 
information to be submitted by licensees 
and permittees, public disclosure of 
documents received by NOAA, 
relinquishment and surrender of licenses 
and permits, amendment of regulations, 
competition of time, uniform hearing 
procedures, and enforcement under the 
Act. 


Subparts J and K—[Removed and 
Reserved] 


11. Subparts } and K ($§ 970.1000- 
970.1107) are removed and reserved. 


[FR Doc. 89-162 Filed 1—5-89; 8:45 am] 
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for 
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Devices 


AGENCY: Food and Drug Administration. 


ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
intent to initiate pr to 

establish the effective dates of the - 
requirement for premarket approval for 

- 31 class Hl preamendments devices. The 
devices subject to this notice were 

: distributed commercially before May 28, 
1976, or are devices that FDA has 
determined to be substantially 
equivalent to such devices. This notice 
of intent identifies the 31 class II 
preamendments devices to which FDA 
has assigned a high priority for the 
application of premarket approval 
requirements. FDA is taking this action 
ee the Medical Device Amendments 
of 1976. 


DATE: Comments may be submitted at 


implementation of the premarket 
approval requirements with respect to 
class I] preamendments devices. 
ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

Charles H. Kyper, Center for Devices 
and Radiological Health (HFK-402), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7445. 

SUPPLEMENTARY INFORMATION: On May 
28, 1976, the Medical Device 
Amendments of 1976 (the amendments) 
(Pub. L. 94-295) to the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 301 et seg.) became law. Section 
513 of the act (21 U.S.C. 360c) requires 
the classification of medical devices into 
one of three classes of devices 
depending upon the level of regulatory 
control needed to provide reasonable 
assurance of the device’s safety and 
effectiveness. A class I device is a 


device for which the general controls 
authorized by or under various sections 
of the act are sufficient to provide 
reasonable assurance of the safety and 
effectiveness of the device. A class II 
device is a device for which general 
controls by themselves are insufficient 
to provide reasonable assurance of the 
safety and effectiveness of the device 
and for which there is sufficient 
information to establish a performance 
standard to provide such assurance, A 
class III device is a device that cannot 
be classified into class I or class II and 
that is purported or represented to be for 
a use in supporting or sustaining human 
life or for a use which is of substantial 
importance in preventing impairment of 
human health or that presents a 
potential unreasonable risk of illness or 
injury. For a device in class II, 
premarket approval is required in 
accordance with section 515 of the act 
(21 U.S.C. 360e) and 21 CFR Part 814 to 
provide reasonable assurance of the 
safety and effectiveness of the device. 
This notice refers to both devices that 


were marketed before May 28, 1976, and © 


devices that were not marketed before 
then, but that are substantially 
equivalent to devices marketed before . 
then, as preamendments devices. A 
preamendments device that has been 
classified into class III requires 
premarket approval only after FDA 
requires such approval under a final 
regulation promulgated under section 
515(b) of the act. Under procedures in 
section 513 of the act (21 U.S.C. 360c), 
FDA has classified about 1,550 
preamendments devices into class I, 
class Il, or class Ill. These 
classifications are codified in 21 CFR 
Parts 862 through 892. FDA's 
classifications of preamendments 
devices are based on recommendations 
of advisory committees (panels) (see 21 
CFR Part 14). A listing of the device 
panels is in 21.-CFR 14.100. 

Of these 1,550 codified classifications, 
FDA placed 135 devices into class Ill. In 
each of the codified regulations for 
devices classified into class III, FDA: (1) 
Declares the effective date of the 
requirement for premarket approval of 
the device, if any, and (2) provides a 
cross-reference to a regulation in 
Subpart A of that part that provides a 
summary description of FDA's 
procedures for establishing the effective 
date of the requirement for premarket 
approval for a device. For convenience 
of readers of this notice, FDA is 
providing the procedures codified at 21 
CFR 888.3 as an example. 
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§ 888.3 Effective dates of requirement for 
premarket approval. 

A device included in this part that is 
classified into class III (premarket approval) 
shall not be commercially distributed after 
the date shown in the regulation classifying 
the device unless the manufacturer has an 


‘approval under section 515 of the act (unless 


an exemption has been granted under section 
§20(g)(2) of the act). An approval under 
section 515 of the act consists of FDA's 
issuance of an order approving an application 
for-premarket approval (PMA) for the device 
or declaring completed a product 
development protocol (PDP) for the device. 

(a) Before FDA requires that a device 
commercially distributed before the 
enactment date of the amendments, or a 
device that has been found substantially 
equivalent to such a device, has an approval 
under section 515 of the act, FDA must 
promulgate a regulation under section 515(b) 
of the act requiring such approval, except as 
peated in pennants ont te) tO 
section. Such a regulation under section 
§15{b) of the act shall not be effective during 
the grace period ending on the 90th day after _ 
its promulgation or on the last day of the 30th 
full calendar month after the regulation that 
classifies the device into class III is effective, 
whichever is later. See section 501(f}(2)(B) of 
the act. Accordingly, unless an effective date 
of the requirement for premarket approval is 
shown in the regulation for a device 
classified into class III in this part, the device 
may be commercially distributed without 
FDA's issuance of an order approving a PMA 
or declaring completed a PDP for the device. 
If FDA promulgates a regulation under 
section 515(b) of the act requiring premarket 
approval for a device, section 501(f)(1){A) of 
the act applies to the device. 

(b) Any new, not substantially equivalent, 
device introduced into commercial 
distribution on or after May 28, 1976, 
including a device formerly marketed that 
has been substantially altered, is classified - 
by statute (section 513(f) of the act) into class 
Ill without any grace period and FDA must 
have issued an order approving a PMA or 
declaring completed a PDP for the device 
before the device is commercially distributed 
unless it is reclassified. If FDA knows that a 
device being commercially distributed may 
be a “new” device as defined in this section 
because of any new intended use or other 
reasons, FDA may codify the statutory 
classification of the device into class III for 
such new use. Accordingly, the regulation for 
such a class III device states that as of the 
enactment date of the amendments, May 28, 
1976, the device must have an approval under 
section 515 of the act before commercial 
distribution. 

(c) A device identified in a regulation in 
this part that is classified into class III and 
that is subject to the transitional provisions 
of section 520(1) of the act is automatically 
classified by statute into class III and must 
have an approval under section 515 of the act 
before being commercially distributed. 
Accordingly, the regulation for such a class 
Ill transitional device states that as of the 
enactment date of the amendments, May 28, 
1976, the device must have an approval under 
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section 515 of the act before commercial 
distribution. 


As noted in paragraph (c) of $888.3 _ 
above, a preamendments device subject 
to the transitional provisions of section 
520{1) of the act (21 U.S.C. 360j(1)) is 
classified into class III without any 
grace period by action of the statute, 
and it is unnecessary for FDA to 
promulgate a rule under section 515(b) 
of the act for preamendments class III 
transitional devices. 


Priorities for Requiring Premarket 
Approval of Class III Devices 

FDA has classified 135° 
preamendments devices into class II 
under section 513(d) of the act (21 U.S.C. 
360c(d)). The issuance of regulations 
under section 515(b) of the.act for all of 
these devices will take many years, 
given the existing agency resources 


available for this activity. Recognizing - 


that FDA could not issue'regulations 
under section 515(b):of the act for all 
preamendments class III devices © 
simultaneously, Congress, in section 
513(d)(3) of the act, expressly authorized 
FDA to establish priorities which, in its 
discretion, are to be used in applying 
section 515 of the act to such devices. . 
Furthermore, in section 513(c)(2)(A) of 
the act, Congress directed that where a 
panel has recommended classification of 
a device into class II, the panel shall, to 
the extent practicable, recommend the 


assignment of a priority for applying the - 
requirements of section 515 of the act to - 


the device. The panels recommended 
that a high priority be assigned to 63 of 
the 135 devices classified into class III. 


In exercising its statutory authority to 


establish priorities for the issuance of 
regulations.under section 515(b), FDA . 
takes into account the following factors: 

1. The recommendations on priority of 
the agency's advisory panels. 

2. The present and projected use of 
the device. 

3. The significance of the device to the 
public health. 

4. The demonstrated, potential, or 
foreseeable risks of illness or injury 
associated with use of the device. 

5. The seriousness of questions 
concerning the effectiveness of the 
device. 

6. The extent to which valid scientific 
evidence developed since classification 
of the device and submitted to or 
otherwise brought to the agency's 
attention tends to support or undermine 
the basis for the classification. 

7. The existence of a petition for 
reclassification of the device provided 
the agency tentatively concludes that 
the device should be reclassified. 

In the Federal Register of September 
6, 1983 (48 FR 40272), FDA issued a 


notice of intent to require premarket 
approval for 13 preamendments class III 
devices. FDA has published final rules 
requiring premarket approval of 7 of 
these devices and published a proposed 
rule for 1 more device. Three of these 
devices are the subject of 
reclassification petitions and FDA is 
considering reclassifying these devices. 
FDA has not yet taken any action on 2 


_ of the 13 devices, the pacemaker 


programmer and the implantable 
pacemaker pulse generator, because it 
does not have the resources necessary 
to review PMA’s for these devices. FDA, 
however, has taken other steps to assure 
the safety and effectiveness of 
pacemakers such as issuance of the 


pacemaker registry regulation (52 FR 


: 27756; July 23, 1987). 


Final classification regulations for 
preamendments class III devices in 16 
medical specialties have been issued. 


Using the factors set out above, FDA has - 


reviewed the class III preamendments 
devices in each of the 16 specialties to 
determine which of those devices 
warrant immediate consideration for 
development of proposed regulations 
under section 515(b) of the act to require 
premarket approval. The devices that 
FDA has determined to have a high 
priority for regulations under section 
515(b) of the act.are listed below under 


‘the medical specialty in which they are 


classified. 


Section or FR cite: Classification name of device 


Part 866—immunology and Microbiology Devices 
1. § 866.3305......... ot 


7. § 872.3640 
8. § 872.6730 

Part 874—Ear, Nose, and Throat Devices 
9. § 874.3850 


Par 676—Gastoenterctogy Uclogy Deve 
Part 878—General and Plastic Surgery Devices 
12. § 878.3530... Silicone inflatable breast pros- 
thesis. 

13. § 878.3540 Silicone gel-filled breast pros- 

thesis. 


Part 880—General Hospital and Personal Use 
Devices 


Herpes simplex virus serologi-- 
cal reagents. 


Section or FR cite Classification name of device 


Part 884—Obstetical and Gynecological Devices 
16. § 884.1185 
17. § 884.4100......... Endoscopic wdoscopic electrocautery and 


19. § 886.3400......... Keratoprosthesis. 
20. § 886.3920... Eye vaive impiant. 
Part 688—Orthopedic Devices 
21. §888.3480......... Knee joint femorotibial metallic 
re proth- 


22. § 888.3540........ bee bineiiinmennete 
mer/metal semi-constrained 
cemented 


3 ee 
27. § 886.3650........ Shoulder joint metai/polymer, 
" non-constrained cemented 


prosthesis. 
28. § 888.3660......... Shoukder joint metai/polymer, 
semi-constrained cemented 


29. § 888.3680 Shoulder joint glenoid (hemi- 
shoulder), metallic cemented 

: prosthesis. 

30. $890.3610......... Rigid Pneumatic structure or- 


thosis. 
31. § 890.3890........:. Stair-climbing wheelchair. 


As soon as practicable, FDA intends 
to publish proposed and final 
regulations under section 515(b) of the 
act for each of these 31 devices. FDA 
has examined the economic impact of 
these regulations. The analysis has been 
placed on file in the Dockets 
Management Branch (address above) 
under the docket number found in 
brackets in the heading of this document 
and may be seen in that office between 
9 a.m. and 4 p.m., Monday through 
Friday. 


Ramifications for Manufacturers and 
Importers 


The act does not include a provision 
for an extension of the 90-day period 
after promulgation of a final regulation 
under secton 515(d) within which a PMA 
or a notice of completion of a PDP is 
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required to be filed. The House report on 
the amendments stated that “the thirty 
month grace period afforded after 
classification of a device into class III 

* * * is sufficient time for 
manufacturers and importers to develop 
the data and conduct the investigations 
necessary to support an application for 
premarket approval.” H. Rept. No. 94- 
853. 94th Cong. 2d Sess. 42 (1976). Thus, 
“(i)f manufacturers and importers of 
class III devices initiate investigations 
only upon promulgation of the regulation 
requiring premarket approval, they risk 
having inadequate time to submit an 


approvable application of PDP. In such 
cases, there devices would be required 
to be removed from the market.” Id. In 
addition, section 515(d)(1)(B)(i) of the 
act provides that FDA may not enter 
into an agreement to extend the 180-day 
period in which to take action with 
respect to a PMA submitted for a device 
subject to a final regulation under 
section 515(b) unless the agency finds 
that “the continued availability of the 
device is necessary for the public 
health.” 

Interested persons may submit written 
comments regarding this notice to the 
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Document Management Branch (address 
above). Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in that office 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: December 18, 1988. 
Frank E. Young, 
Commissioner of Food and Drugs. 
[FR Doc. 89-116 Filed 1-5--89; 8:45 am] 
BILLING CODE 4160-01-™ 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; Animal Notice of Review 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of review. 


SUMMARY: The Service issues a revised 
notice identifying vertebrate and 
invertebrate animal taxa, native to the 
U.S., being considered for possible 
addition to the List of Endangered and 
Threatened Wildlife. The Service 
emphasizes that this notice is not a 
proposal for such addition and. that the 
involved taxa do not receive substantive 
or procedural protection pursuant to the 
Endangered Species Act of 1973, as - 
amended, as a result of this action. The 
Service does, however, encourage 
Federal agencies and other appropriate 

. parties to take these taxa into account in 
environmental planning. Also identified 
in this notice (in “category 3”) are 
animal taxa that were previously under 
consideration for listing, but that are 
currently presumed either to be extinct, 
to not be valid species or subspecies, or 
to be more abundant and/or widespread 
than previously thought, and not subject 
to substantial threats to their continued 
existence. 


DATES: Comments may be submitted 
until further notice. 


ADDRESSES: Interested parties are 
requested to submit comments to the 
appropriate Regional Director{s) listed 
below or to: Director (AFWE), U.S. Fish 
and Wildlife Service, Washington, DC 
20240. Comments and materials relating 
to this notice will be available for public 
inspection, by appointment, in the 
Regional Offices listed below and in the 
Division of Endangered Species and 
Habitat Conservation, 1000 North Glebe 
Road, Arlington, Virginia. Information 
relating to particular taxa may be 
obtained from the Endangered Species 
Coordinator(s) in the appropriate 
Regional Offices, as listed below: 

Region 1. California, Hawaii, Idaho, 
Nevada, Oregon, Washington, American 
Samoa, Commonwealth of the Northern 
Mariana Islands, Guam, and Trust 
Territory of the Pacific Islands. 

Regional Director (FWE-SE), U.S. Fish 
and Wildlife Service, Lloyd 500 Building, 
Suite 1692, 500 NE. Multnomah Street, 
Portiand, Oregon 97232 (503/231-6150 or 
FTS 429-6150). 

Region 2. Arizona, New Mexico, 
Oklahoma, and Texas. 


Regional Director (FWE/SE), U.S. Fish 
and Wildlife Service, P.O. Box 1306, 
Albuquerque, New Mexico 87103 (505/ 
766-2321 or FTS 474-2321). 

Region 3. Illinois, Indiana, Iowa, 
Michigan, Minnesota, Missouri, Ohio, 
and Wisconsin. 

Regional Director (AE/SE), U.S. Fish 
and Wildlife Service, Federal Building, 
Fort Snelling, Twin Cities, Minnesota 
55111 (612/725-3276 or FTS 725-3276). 

Region 4. Alabama, Arkansas, Florida, 
Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South 
Carolina, Tennessee, Puerto Rico, and 
the Virgin Islands. 

Regional Director (FWE), U.S. Fish 
and Wildlife Service, The Richard B. 
Russell Federal Building, Suite 1276, 75 
Spring Street SW., Atlanta, Georgia 
30303 (404/221-3583 or FTS 242-3583). . 

Region 5. Connecticut, Delaware, _. 
District of Columbia, Maine, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, Virginia, and West_.. 


’ Virginia. 


Regional Director (FWE), U.S. Fish 
and Wildlife Service, Suite 700, One 
Gateway Center, Newton Corner, 
Massachusetts 02158 (617/965-5100 ext. 
316 or FTS 829-9316). 

Region 6. Colorado, Kansas, Montana, 
Nebraska, North Dakota, South Dakota, 
Utah, and Wyoming. 

Regional Director (FWE), U.S. Fish 
and Wildlife Service, P.O. Box 25486, 
Denver Federal Center, Denver, 
Colorado 80225 (303/236-7398.or FTS — 
776-7398). 

Region 7. Alaska. ae 

Regional Director (FWE), U.S. Fish 
and Wildlife Service, 1011 East Tudor | 
Road, Anchorage, Alaska 99503 (907/ 
786-3505 or FTS 786-3505). 

FOR FURTHER INFORMATION CONTACT: 
Endangered Species Coordinator{s) in 
the appropriate Regional Office({s), or 
Mr. William Knapp, Chief, Division of 
Endangered Species and Habitat 
Conservation, U.S. Fish and Wildlife 
Service, Washington, DC 20240 (703/ 
235-2771 or FTS 235-2771). 
SUPPLEMENTARY INFORMATION: 


Background 

The Endangered Species Act of 1973, 
as amended (16 U.S.C. 1531 et seg.) 
requires determination of whether 
species of wildlife and plants are 
endangered or threatened based on the 
best available scientific and commercial 
data. For many years, the U.S. Fish and 
Wildlife Service has been gathering data 
on taxa of animals (fishes, amphibians, 
reptiles, birds, mammals, sponges, 
crustaceans, arachnids, insects, snails, 
and bivalve mollusks), native to the 
United States, that have appeared, at 
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least at times, to merit consideration for 
addition to the List of Endangered and 
Threatened Wildlife. The accompanying 
table identifies many of these taxa 
(including, by definition, biological 
subspecies and certain populations of 
vertebrate animals) and assigns each to 
one of the three categories described 
below. Unless it is the subject of a 
current published proposed or final rule 
determining endangered or threatened 
status, none of these taxa receives 
substantive or procedural protection 
pursuant to the Act (those species that 
are the subject of a proposed or final 
rule are removed from this list at each 
periodic updating). 

Category 1 in this-list comprises taxa 
for which.the Service currently has 
substantial information on hand to 
support the biological appropriateness 
of proposing to list as endangered or 
threatened. Proposed rules have not yet 
been ‘issued because they have been 
precluded at present by other listing 
activity. Development and publication of 
proposed rules on these taxa are 
anticipated, however, and the Service 
encourages Federal agencies and other 
appropriate parties to give consideration 
to such taxa in environmental planning. 

Category 2 comprises taxa for which 
information now in possession of the 
Service indicates that proposing to list 
as endangered or threatened is possibly 
appropriate, but for which conclusive 
data on biological vulnerability’and 
threat are not currently available to 
support proposed rules. The Service 
emphasizes that these taxa are not being 
proposed for listing by this notice, and 
that there are not specific plans for such 
proposals unless additional information 
becomes available. Further biological 
research and field study may be needed 
to ascertain the status of taxa in this 
category, and it is likely that many will 
be found not to warrant listing. The 
Service hopes that this notice will 
encourage investigation of the status 
and vulnerability of these taxa, and 
consideration of them in the course of 
environmental planning. 

Category 3 comprises taxa that were 
once being considered for listing as 
endangered or threatened, but are not 
currently receiving such consideration. 
These taxa are included in one of the 
following three subcategories. 

Subcategory 3A comprises taxa for 
which the Service has persuasive 
evidence of extinction. If rediscovered, 
however, such taxa might warrant high 
priority for addition to the List of 
Endangered and Threatened Wildlife. 

Subcategory 3B comprises names that, 
on the basis of current taxonomic 
understanding, usually as represented in 
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published revisions and monographs, do 
not represent taxa meeting the 
Endangered Species Act's legal 
definition of species; it also includes 
vertebrate populations that do not meet 
this definition. Future investigation 
could lead to reevaluation of the listing 
qualifications of such entities. 

Subcategory 3C comprises taxa that 
are now considered to be more 
abundant and/or widespread than 
previously thought. Should new 
information suggest that any such taxon 
is experiencing a numerical or 
distributional decline, or is under a 
substantial threat, it may be considered 
for transfer to category 1 or 2. 

Many of the taxa in the acco 
table were also covered by the Service's 
previous reviews: For vertebrates the 
preceding review was published in the 
Federal Register of September 18, 1985 
(50 FR 37958-37967), and for 
invertebrates the p' review was 
published May 22, 1984 (49 FR 21664- 
21675). Certain of the taxa covered by 
the previous notices, however, have 
already had emergency, proposed, and/ 
or final determinations of endangered or 
threatened status, and therefore these 
taxa are not included in this notice of 
review (for the complete U.S. Lists of 
Endangered and Threatened Wildlife 
and Plants contact any of the offices in 
the above “ADDRESSES” section). 

The Service hereby solicits data 
concerning the taxa in the 
accompanying table. Especially sought 
is information:. 

(1) Indicating that a taxon would more 
properly be assigned to a category other 
than the one in which it appears; 

(2) Nominating a taxon not included in 
the table; 

(3) Recommending critical habitat for 
a taxon, or indicating why critical 
habitat may not be prudent or 
determinable for a taxon; 

(4) Documenting threats to any 
included taxon; 

(5) Pointing out taxonomic changes for 
any taxon; 

(6) Suggesting new or more 
appropriate names; or 

(7) Noting errors, such as in the 
indicated distributions. 


The Service intends to consider all - 
data received in response to this notice, 
to make appropriate amendments to the 
accompanying table, and to indicate 
intentions with regard to future listing 
actions. Substantive changes in status 
may be announced by periodic notices 
in the Federal Register. 

Vertebrates are listed first in the 
accompanying table, followed by 
invertebrates. Each of these is arranged 
in a general systematic order, from 
fishes to mammals in the vertebrates 
and from sponges to mollusks in the 
invertebrates. Classes of vertebrates 
have separate headings, invertebrates 
headings reflect ble or 
convenient groups at the level of Order 
or above. For each taxon, the assi 
category appears on the left, followed 
by the common (or vernacular) name, 
the scientific name, the family name, 
and the known historic range. Range is 
indicated by abbreviations of State 
names (also AS-American Samoa, CM- 
Commonwealth of the Northern Mariana 
Islands, GU-Guam, PR-Puerto Rico, TT- 
Trust Territory of the Pacific Islands, 
and VI-Virgin Islands) and by the full 
names of foreign regions and Navassa 
Island (a U.S. possession in the 
Caribbean). The species may no longer 
occur in some of the areas shown. The 
authority and date for the scientific 
name of mollusks is also given, because 
of unusual instability in systematics of 
the group. Some animals have been 
included that have not yet been formally 
described in the scientific literature. 
Such entities are indicated by the 
abbreviation “sp.” after the generic 
name, or “ssp.” after the generic and 
specific names. In the sections on birds, 
the abbreviation “N” indicates the 
nesting range of the species, and the 
abbreviation “V” indicates additional 
areas in which the species is a regular 
visitor. In the sections on insects, an 
asterisk on the category number or State 
signifies a lack of reports, to the 
Service's knowledge, since 1963 for the 
taxon or for the State, respectively. 

A common or provisional vernacular 
name in English, Spanish, or Hawaiian 
is listed for most species. Some are 
vernacular names actually in common 
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use; some have been standardized by 
professional committees of specialists. 
In some groups whose systematics most 
need revision the vernacular names are 
about as informative as the current 
scientific name. Many taxa are obscure, 
which almost guarantees that no name 
has much history of use. Group names 
such as snail, amphipod, or dragonfly 
have been appended to common names 
to clarify distinctions from other 
invertebrates or plants with similar or 
confusing names; such extra qualifiers 
would probably be dropped from any 
name that came into truly common 
usage. Some changes or simplifications 
will be noted from names used in 
previous versions of these tables. 
Continuity in the scientific name should 
make such changes evident. The earlier 
common name may also be given in 
parentheses. 

Author 


This notice was compiled by the 
endangered species staff in the Regional 
and Field Offices of the Service and in 
the Division of Endangered Species and 
Habitat Conservation in Washington, 
DC. Dr. George Drewry served as editor. 
Authority 

The authority for this action is the 
Endangered Species Act of 1973, as 
amended: 

Pub. L. 93-205, 87 Stat. 884; Pub. L. 94-359, 
90 Stat. 911; Pub. L. 95-632, 92 Stat. 3751; Pub. 
L. 96-159, 93 Stat. 1225; Pub. L. 97-304, 96 
Stat. 1411; Pub. L. 100-478, 102 Stat. 2306; Pub. 
L. 100-653, 102 Stat. 3825 (16 U.S.C. 1531 et 
seq.); Pub. L. 99-625, 100 Stat. 3500 (1986), 
unless otherwise noted. 


List of Subjects in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 

Dated: December 22, 1988. 

Becky Norton Dunlop, 
Assistant Secretary for Fish and Wildlife and 
Parks. 


BILLING CODE 4310-55-M 
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a. 

a. 

AL, AR, GA, IA, TL, IN, KS,KY,LA, MI ,00,6O,MS, 
NE. NY.CH,PA,SD,1,VT,WI,WV, Canada. 

AL, FL,GA,LA,S. 

MM, TA, IL, KS, RY,LA,MO, 4S, MT, 5D, NE, SD, TH. 


AL, SS. 

ML, aR, TA, IL, IN, KS, KY, LA,28,6O, 4S, MTD, 
NE, CH.OK, PA, SD, TH, TX, WI. 

TL, IN,MI,WY.08,PA,WI, Canada. 

L, 10,M,100,WI, Canada. 

TL, 1N,M0,.,NY,WI, Canada. 

TL, 1,MI,WI, Canada. 

TL, DI,MI,MY,WI, Canada. 

TL, N,M1,00,WI, Canada. 

©O,UT, WY. 

1D,UT,WY.WV. 

00, MM. 

WY,OR. 

D. 

a. 

a. 

A,R, ID, WV. 

A, 1D. NP, BV,OR, WR. 

a. 

= 

wre 


AZ, MA. 
AZ. 
Ww. 
Qa. 
MR, IA, IL, KY, KS, LA, MO, MS, HT,0B, ND, SD, WY, 
™. 

AR, TA, IL, KS,KY,LA,MO,HS,5B,WD, SD, TH. 
Ur. 


2Z,WV,UT. 

TT. 

AL,GA,™. 

AL, FL, GA. 

™. 

AR, KS,1M,OK, TX. 
mt. 

Th, Mexico. 
‘TX. 


FASB EAE 
.. 
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Species in categories 1 and 2 are candidates; species in category 3 are not (see text for explanation of categories) 
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CA,OR. 

Ww. 

AL, AR, IB, IL, IN, KS, 54,LA, 15, MO, MS, MP_ND, 
NE, WHOH.OK, PA, SD, TW, 7X, WLW, Mexico. 

‘A. 

ax. 

RZ,CA,CO,WV,UT, WY. 

i TK. 

«. 

mC,VA. 

Rm. 

AL, GA, LA, 5S, TH. 

KS,MD.OK. 

™. 

mM. 


NNN NN BNO NNN NNN NH D 


AL. AR, FL, IA, IL, IN, KY, LA,281,§,NS,CB,OK, 
‘TH, VI. We. 

IL, IN, KY, M1, WY,O8, PA, VT, WV. 

NC, TW, VA. 

™. 

AR,CO,KS.MO,OK. 

AL.GA, TH. 

Tk, Mexico. 

nt, TX. 

NSC. 
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Etheostama, palilididorsum 
Etheostasa. perlongur 
Etheostama, striatuluz 
Etheostama tuscumbia 
Etheostama (Doration) sp. 
Etheostama (Ulpcentra) sp. 
Etheostama (Ulocentra) sp. 
Percina aurolineata 
Percina cymatotaenia 
Percina lenticula 
Percina macrocephala 
Percina nasuta 
Percina squamata 
Percina uranidea 
Stizostedion vitreum glaucur 
Bucyclogobius. nevberry2 
Lentipes concolor 
Cottus asperrums 

Malheur mottled sculpin Cottus haird. ssp. 

Shoshone sculpin Cottus greener 

Wood River sculpin. Cottus leiopams 


salt. athe hed bathed: tetedhideed Fhe dade ede dodo hd 
FSFASSFAAR SAE 


Note: Species im categories 1 and: 2 are candidates: specres im category 3 are nct (‘sce text for explanation of categories). 
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Dusky crawfish (=gopher) frog 
Califorma red-legged frog 
Vegas Valley leopard frog 
Florida bog frog 

Relict leopard frog 
Taranmara frog 

Yavapai (=lowland) leopard frog 
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REPTILES 


Alligator snapping turtle 


Northwestern pond turtle (Califorma population) 
Northwestern pond turtle 

Southwestern pond turtle 

Bog turtle 
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Eleutherodactylus ramosi 
Rana sp. 

Rana Sp. 

Rana areolata aesopus 
Rana areolata capito 
Rana areolata sevosa 
Rana aurora draytani 
Rana (pipiens) fisher: 
Rana okaloosae 

Rana onca 

Rana taratumat ae 

Rana yavapaiensis 


Macrociemys temunch 


Clemmys narmorata aarmorata 
Clemmys marmorata marmorata 
Clemmys marmorata pallid3 
Cleamys méJenbergii 


Smydadae 
Brydadae 
Brydidae 


AL. AR, GA, IA, IL, IN, KY,RS,MD,1,MO,MS. NC, 
WY,OH, PA, SC, TN, VA, WV. 

AL, KY,MD,MS,8,PA, TN, VA,WV. 

GAC, SC, 
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A&R, AL, PLGA, IL, IN, KY, KS,LA.MO.MS.OK, TW. 
™. 

cA. 

OR,WA. Canada. 

cA. 

CT, DE,GA,MA.MD,NC,NY,NJ,PA,RI,SC, VA. 


Mote: Species in categories 1 and 2 are candidates: spirres ip category 3 are act fsée text for explanation of categories). 
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tL, kY,M,.cn. 
™. 
Gi, Canada. 
ALIAS. 
AL, GACY, SC, TH, VW 
AL, FLAX. 
a. 
LA, TK. 
FL. 
FL. 
WY, PA. 
a. 
AZM, Mexico. 

aZ,MM, Mexico 

KS, TX. 

Navassa Island. 

> AZ, Mexico. 

Sistrurus catenatus catenatus TA, IL, IN. MIND, 4Y.08.PR.WI. Canada. 
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Bgretta. tufescens ‘FL, TX, Meco, West Indies; 
V=AL,CA,LA.MS. 
Plegadis. chiha NEAZ,CA.CO,PM NY OK .OR, TX, UT: 
V=ID.WY¥ Mexico. 
Aaser alinfrons elgas: TEAK; V=CA.OR. 
Dendrocygna arborea PR,YI, West Indics. 
Pulvous whistling duck (SW U.S. population) Dendrocygna bicolor NEAL.CA; 1 Vfexico. 
Lesser white-cheeked pintail Anas. bahamensis bahaxnsis PR.VI, West Indies, South Americ? 
West Indian ruddy duck Qayura. Jamaicensis Jamalccnsis PR.Vi, ¥eet Indies 


0 02 0 0D Nu nN 


Note: Species im categeries 1 and 2 are- candidates; species. in. category 3. are not (see text for explanation of categories). 
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CATEGORY AND COMMON NAME SCIENTIFIC NAME HISTORIC RANGE 


XC «American svallor-tailed Inte Elanoides forficatus forficatus WAL, AR, FL, GA, IA, IL, KS,LA, 2, MO, SNC, 
NE, OK, SC, TN, TX, WI; 
VeCentral America. 

Apache northern goshawk Accipiter gentilis apache i i AZ,NM, Mexico. 

Puerto Rican sharp-shinned hawk Accipiter striatus venator itri PR. 

Northern gray hawk Buteo nitidus axdmus ipitri eer Meaco, 

Puerto Rican broad-winged hawk Buteo platypterus brunnescens ipitri 

Ferruginous hawk Buteo regalis itri cn, toda ani ib a iain A, 

UT. WA.WY, Canada; 
VWeRZ,CA, Mexico. 
Svainson’s hawk i ipi WEAK, AZ,CA,CO, IA, ID, KS, MN, MO,MT.ND,NE, 

11, WW,OK,OR, SD, TX,UT, WA, WY, Canada; 
America. 

AL, FL, GA, LA'S. 

OR, WA, Canada. 

€A,CO, 1D, OR, MT, NV,UT.WA.WY, Canada. 

FL. 5 

KZ,CA, Mexico, 

PR,VI, West Indies. . 

CA, CO, KS, N,V ,OK,OR, TK,UT, WA; 
V=RZ, Mexico. 

AL,FL,IA,MS,PR, Greater Antilles. 

300, KS, MT, ND, NE,1M,OK, SD, TX, WY; 
V=RZ,CA,NV,UT, Mexico. 

GA, Mexico. 

ICA, CO, IA, ID, KS, MT. ND, NE.J01, BV ,OK, OR, 
SD,TK,UT.WA,WI,WY, Canada; 
V=RZ,LA,18, Mexico. 

AK; Velll,. Central Pacific Islands : 
AK,CA,OR,WA, Canada, North Pacific rim _ 
to Japan. 

FL, West - Indies, Central Imerica. 


nw ww NN Pr hhh 


WAZ,CA,CO, ID, LW, OR.T, UT, WA. 
Canada, Mexico; 

- . WeCentral and South America. 
PR, VI. 
Palau IS.,. West Pacific Ovean. 
221K, Mexico 
RZ,CA,CO,WAOR, TH, UT, WA, Mexico. 
‘TT (Carohine Islands). 

KZ,00,3M, Mexico. 
AL, GA, KY MD, WC,O8, PA,SC, TR, VALWY, . 
Canada. 


2 
x 
2 
2 
i 
2 
1 


a. 

CA, Mexico. 

Palau IS., West Pacific Ocean. 

tT (Caroline: Islands). 

@. 

TT (Caroline Islands). 

WAR, CT, DE, DC, IA, I, 18, KS, KY,2A, MD. ME, 
M,N, MO,NC, NE, MH,10J,WY.08,OK,PA,RI, 
‘TH, TX.VA.VT,WI,W, Canada; 
V=AL,FL,GA,LA,MS, SC. 


“"Baaw BS 


ao coespiciliata rotensis 
vireo aeites ‘arizanee 


Texas (=Sennett’s) olive sparrow Arrenonops rufivirgatus rufivirgatus 

Yuma brown towhee Pipilo fuscus relictus . -, - Ea . 

Bachman’s sparrow Aimophila aestivalis . izi AL, AR, FL, A, IL, INKY, ——— on, 
: ‘ OK, PA, SC, TN, TK, VA, WV. 

Texas Botteri’s sparrow Aimophila botter1i texana : TK, Mexico. 

Yuma rufous-cromed sparrow Aimophila ruficeps rupicola i 

Belding’s savannah sparrow Passerculus sandwichensis beldingi 

Large-billed savannah sparrow Passerculus sandwichensis rostratus 

Texas Henslow's sparrow Ammodrams henslowii houstonensis 

Wakulla seaside sparrow Ammodranus maritima junicola 

Smyrna seaside sparrow Ammodramus maritima pelonota 

dmak song sparrow Melospiza melodia amaka 


PHONE RKReEN HANK HHH DD we 
” 8 8 RS a 


Note: Species in categories 1. and 2 are candidates: species. in.category. 3. are not (see text for explanation of categories). 
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AZ, 
A101, KC, MDB, PA, TH, VA, VT, WY. 
a. 


HA 1S, M1 MEL MY OB, PR, VT, WI, WV. 
TL, D0, KY,2D,NC.CH, TH, VA 
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populations) 

Mariana flying fox (Agigun, Tinian, Siapan 
populations) 

Pagan Mariana flying fox (=Pagan fruit bat) 

Samoan flying fox (=Samoan’ fruit bat) 

Sheath-tailed bat CM,GU,TT (Caroline Islanis) . 

‘ RZ.CA.MM, Mexico, Central & South 
Mmerica. 

AZ,CA,WM, Mexico. 

PR. 


i 
Ti 


Hitt 
Hi 
Hie 


PR. 
AR,CT.DE,GA, I, INKY, 20, 6D, ME,MO,WC AAI, 
WY,CH,OR,PR,RI,TN,VA.VT,W, Canada. 
AZ,CA,MALTK, Mexico. 

A AR,FL,GA, I, IN_RY,LA,MD,€S,5C,OR, SC, 
7%. 

AZ,CAtt. ; 
KZ,CA,CO, ID, HT, MWY OR, UT, WY, TK, 
Canada, Mexico. 


CA, 1D,OR,WA, Canada. 

AL, MR. FL, GA, IL, IN, KY, LA, MD, MS, NC OB, OK, 
SC, 1H, TX.VA. 

AZ,CA,MATK, Mexico. 

AZ, Mexico, Central America. 


Ochotona princeps wasatchensis 
Sylvilagis bachmani riparius 
Sylvilagus palustris hefneri 
Sylvilagus floridanus ammophilus 
Sylvilagus floridanus hitchensi 
Sylvilagus floridanus robustus i 
Sylyilagus tranc:tionalis ‘ L ~ ML, GA.KY.MAMD, ME, NC.NELLNDY, PA, TN, VA, 
Vr.wy, 


#BPFOSESSUSSP 
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“CA. 
t L MM, Mexico. 
Aplodontia rufa californica a cA. ; 


Note: Species in categories t and 2 are candidates; species’ in category 3} are not (see text for explanation of categories). 
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SCIENTIFIC NAME 


Aplodontia rufa nigra 

Aplodontia rufa phaea 

Butawias minious atristriatus 
Butamias quadrivittatus australis 
Butamas umbrinus nevadensis 
Sutawas umbrinus sedulus 
Dutamias palmeri 


Spermophilus tridecenlineatus monticola 
Spermophilus mohavensis 

Spermophilus tereticaudus chlorus 
Cynamys ludovicianus arizonensis 
Sciurus niger avicennia 

Sciurus niger shermani 

Sciurus nayaritensis chiricahuae 
Sciurus arizonensis catalinae 
Glaucomys sabrinus griseifrons 
Thomomys mazama glacialis 


SSSRSRRAARSSRRESSSSSSSRRSS 


Perognathus alticola alticola 
Perognathus alticola inexpectatus 
Perognathus flavus goodpasteri 
Perognathus longimembris brevinasus 
Perognathus longimenbris pacificus 
Perognathus amplus amaodytes 
Perognathus amplus amplus 
Perognathus amplus cineris 
Perognathus inornatus inornatus 
Perognathus inornatus psammophilus 
Perognathus intermedius nigrimontis 
Microdipodops megacephalus nasutus 
Microdipodops 


PROSPPASHARE ARES SRSRSRSEARARESBESSORS 


2” 


Dnpodomys merriami frenatus 
Dipodomys nitratoides brevinasus 
Oryzomys palustris planirostris 
Qryzomys palustris sanibeli 
Oryzomys argentatus 
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Note: Species in tategories 1 and 2 are candidates; species in ‘category 3 are not (see text for explanation of categories). 
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North American wolverine 
California wolverine 


Eastern hog-nosed skunk 
Colorado hog-nosed skunk 
Big Thicket hog-nosed skunk 


2 
2 
2 
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Channel Islands spotted skunk 


Urocyon littoralis catalinae 
Urocyon littoralis clementae 
Urocyon littoralis dickeyi 
Urocyon littoralis littoralis 
Orocyon littoralis santacruzae 
Urocyon littoralis santarosae 
Ursus americanus emmonsii 
Orsus americanus floridanus 
Ursus americanus luteolus 
Procyon lotor auspicatus 
Procyon lotor incautus 
Martes americana americana 
Mustela frenata peninsulae 
Mustela vison evergladensis 
Mustela vison lutensis 

Gulo gulo luscus 

Quo gulo luteus 

Spilogale putorius anphiala 
Conepatus leuconotus texensis 
Conepatus mesoleucus figginsi 
Conepatus mesoleucus telnalestes 


i] PEPEEEEEEEEEETEEEEEEEEEEEEEEEEEEEEEEETEVEE FVEEEEEEVEVEEEETEEEEYEIEEEE 


Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 
Mustelidae 


PRPRRSSSR 


e 


ESRAP ASP AFAR SESS 


A,X. 
AL, CT, IL, DN, KY.MD,MC,3),.Y,O8, PA, TH, VR, 


AZ,1at. 
w 
Ww. 
UT. 
ca. 
a. 
w”. 
mx. 
aK. 
az. 
NC, TH.VALWV. 

RZ,UT. 

1A, TK. 

FL, GA. 

NC. VA. 

i. 

KS. 

ME.MH, Canada. 

AZ,MA. 

OW. 

ca. 

aw. 

CO, KS, MT.ND.88,0M,OK,SD.TX.WY, Canada. 
CA. 


ap 


PPEARERERD 
4 


38 
i 
A 
ce) 
8 
2 
x 
8 
3 
Ss 


88 
5% 
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3 


Note: Species in categories 1 and 2 are candidates; species in category } are not (see text for explanation of categories). 





00 00 ig 00 60 00 & be te 


2 
2 
2 
a 
2 
a 
2 
2 


NNNNN NHN NN 


NNN NYN ND 


Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Proposed Rules 


Hilton Head wute-tailed deer 
Blackbeard Island “ute-tailed deer 
Bulls Island white-tailed deer 
Hunting Island white-tailed deer 
Woodland caribou (Montana population) 
California bighorn sheep 

Peninsular bighorn sheep 


SPONGES (Porifera) 


Muscular sponge 
Carolina sponge 
Oklawaha sponge 
oF 
Pennsylvania sponge 
Oneida sponge 
Spongy sponge 
HYDROIDS (Cnidaria) 
(No common name) 


FLATWORMS (Turbellaria) 


SCIENTIFIC MAE 


stra canadensis sonorae 
Felis lynx canadensis 


Felis “iedii cooperi 

Felis concolor brown 

Felis concolor schorgeri 
Qdocoijeus virginianus hiltonensis 
Qdocoijeus virginianus nigribarbis 
Qdocoileus virginianus taurinsulae 
QdecoiJeus virginianus venatoria 
Rangifer tarandus caribou 

Ovas canadensis califarniana 

Qwis canadensis cremoabates 


EARTHWORMS (Annelids, Class Oligochaeta) 


Oregon giant earthvorn 


Megascolides macelfreshi 


BRANCHIOPODS (Crustaceans, Subclass Branchiopoda) 


Mono Lake brine shrizp 


Artemia monica 


ISOPODS (Crustaceans, Order Isopoda) 


Clifton Cave isovod 
(Isopod, no common name) 
(Isopod, mo common name) 
Franz's isopod 
(Isopod, mo common name) 
(Isoped, no common name) 
Bat Cave isopod 
Nickajack Cave isopod 
Rye Cove Cave isopod 
Lee County Cave isopod 


AMPHIPODS (Crustaceans, 


(Amphipod, no cammon name) 
Central Missouri cave amphipod 
Oklahoma cave amphipod 
Tllinois cave amphipod 
Bousfield's amphipod 

Noel's amphipod 

Diminutive amphipod 

Pecos amphipod 


Note: Species in categories 1 and 2 are candidates: species ia category 3 are not (see text for explanaticn of categories). 


Caecidotea barri 
Caecidotea filicispeluncae 


Lirceus usdagulun 
Order Amphipoda) 


Metabetaeus lohena 
Allocrangonyx hubrichti 
Allocrangonyx pellucidus 
Gammarus acherondytes 
Gammarus bousfield2 
Gammarus desperatus 
Gamarus hyalleloides 
Gammarus pecos 


mT | 
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| 
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CRAYFISHES & SHRIMPS (Crustaceans, 


(Shrimp, no common name) 
(Shrimp, no compon name) 

Mona cave shrimp 

(Crayfish, no common name} 
Big South Fork crayfish 
Greensboro burrowing crayfish 
New River riffle crayfish 
Chickamauga crayfish 


(crayfish, no common name) 
(Crayfish, no cammon name) 
(Crayfish, no common name) 
(Crayfish, no common nare) 
Oktibbeha rivulet crayfish 
Conchas crayfish 
louisville crayfish 
(Crayfish, no common name) 
Palm Springs Cave crayfish 
Jackson Prairie crayfish 
Mississippi flatwoods crayfish 
Carrollton crayfish 


Note: 


Species in categories > 


Antecaridina lavensis 


Typhlatya: gsenae 
Cambarus batchi 
Cambarus bouchard: 
Cambarus catagius 


Cambarus chasmodactylus 
Cambarus extraneus 


Canbarus miltus 


Cambarus abeyens1s 


Cambarus spicatus 
Cambarus tartarus 


Distocambarus younger: 
Fallacanbarus yeanae 
Robbseus orcoiectol des 


Orconectes deanae 


Orconectes jeffersoni 
Orconectes wzlliansi 
Procanbaris acherontis 
Proesmbarus barbiger 


Preeanbarus cornet: 
Procambares “ours 


aed 2 ave candida’ cs 


Order Decapoda) 
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Specks in ~ategory } ase not (see text fos explanation of categortes, . 
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SCIENTIFIC NAME 


Procambarus echinatus 
Procambarus lepidodacty us 


ia 


AAP HAR ABO RS 


SPIDERS (Arachnids. Order Aranea) 


NNNNNNN Yr WN 


PSEUDOSCORPIONS {Arachnids, Order Pseudoscorpiones) 


Valley cave pseudoscorpicn 
pseudoscorpign — 


S988 


PoHRpSss: 


22 


2 
2 
2 
2 
2 
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2 
2 
2 
2 
2 
2 
2 
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HARVESTMEN (Arachnids, Order Opiliones) 
Bigewood blind harvestman Sitalcina einor 
ROCKHOPPERS & BRISTLETAILS (Insects, Order Archeognatha) 
Machiloides heteropus 
wechd loides parking 
SPRINGTAILS (Insects. Order Collembola) 


Gandy Creek cave springtail Pseudosineila certa 
Shelled cave springtail Pseudosinella testa 


MAYFLIES (Insects. Order Ephemeroptera) 


9393 
4 


Pseudirion meridionalis (syronyn of P. centralis’ 
Somoeoneuria cahabensis 

Blackwater sandfiltering aayfly Samoeoneuria dolani 

Diverse isonychian mayfly Isonychia diversa 

Pecatonica River sayfly Acanthometropus pecatonica 

False aneletus nayfly Aneletus falsus 


PFs 
Av pas 
8 


“MEO V Eee ENyHN 
Rg 


DRAGONFLIES & DAMSELFLIES (Insects, Order Odonata) 


Balmorhea damselfly bs ™. 
Sabino Canyon damselfly \ Coenagrionidae az. 
Barrens bluet damselfly ionidae MA, PY. 
San Francisco forktail damselfly L Coenagrionidae CA. 


Hote: Species in categories 1 and 2 are candidates; species in category 3} are not (see text for explanation of categories;. 
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FAMILY 

Coenagr onidae 
Coenagriom dae 
Coenagrionidae 


| 


a. 

FL, A. 
AL,FL. 

TL, DP. 
™%. 


WY, M0 MARI at. 

SC, AL, WC, TVA. 

™. 

AL, RC. 

1, BY (as name originally used} . 


SC. 

MD,WI, Canada, IA", 1L*, KY, MI*,, 
IY* ,C* , TH” WU" ,AL2* GR?" 

FL, AL, SC, NC, TW. 

WI, Canada, ME* JY?" PRY. 

a. 

KY, WC BY. PR. VA, THBP. 

W, VA, AL, TH. 

aR. 

FL. 

i, DY TH. 
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a.m. 


aL. 
KY 5A, Mt, SC, TH. 
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COCKROACHES (Insects, Order Blattodea) 
Aspiductus cavernicola 
GRASSHOPPERS & ALLIES (Insects, Order Orthoptera) 


REPPAPEPR 


HAAG 


-Rote: Species ip categories 1 -and.2 ave candidates; species in category 3 are not (see text far-explanation of categories). 
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SCIENTIFIC AME HISTORIC RANGE 


Tetrix sierrana 
Tettigidea empedonepia 
Banza nihoae 
Belocephalus micanopy 
Belocephalus sleight 
Conocephaloides remotus 
Idiostatus kathleenae 
Idiostatus xiddlekauf1 

ioch Dunes shieldback katytid Neduba extincta 

Santa Monica shieldback katydhid Nediba longipennis 


SE ee 
SRSSAsrAre 


ZOROAPTERANS (Insects, Order Zoroaptera) 


Svezey"s zoroapteran Zorotypus swezey! 
TRUB BUGS (Insects. Order Hemiptera) 


ir 


Cyrtopeltis (=Shgytatus) phyllostegiae 
Ralanie havadionsi 

Kalania sp. 

Pelocoris shoshone 

Chlorochroa dismalia 


ie 
He 


t 
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a leaf 
2 + ~=Lanai kalanian leaf 
2 Cam leaf 
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CICADAS AND ALLIES (Insects, Order Homoptera) 


, 


Aflexia (=Flexamia) rubranura 
Limotettix sp. 
nsiinili 


NN NNN Hh oe 
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LACEWINGS & ALLIES (Insects, order Neuroptera) 


San Francisco lacewing Mothochrysa californica 
Haleakala nesothauman spongillafly Mesothauma haleakalae 
Cookes* spongillafly Pseudopsectra cookeorum 
Lobe-wing spongillafly Pseudopsectra lobipennis 
Swezey's spongillafly Pseudopsectra swezeyi 
Usinger’s spongillafly Pseudopsectra usinger1 
Cheese-weed owlfly Oliarces clara 

Molokai antlion Eidoleon perjurus 


BEETLES (Insects. Order Coleoptera) 


Molcobius pikcensis 
Anthicus antiochensis 
Anthicus sacramento Anthicidae 


NNN NHN 
; 


ARARRRAS 
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Note: Species in categories 1 and 2 are candidates; species in category 3} are not (see text for explanation of categories). 
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CATEGORY AND COMMON NAME FAMILY 


Beller’s ground beetle i ” -* Carabidae 
Arbuckle Cave ground beetle L i 
Echo Cave beetle 

West Wills Valley cave beetle 
Avernus cave beetle 
Benderman's cave beetle 
Limestone Cave beetle 
Catherine's cave beetle 
Little Kennedy Cave beetle 
Deceptive cave beetle 

New River Valley cave beetle 
Engelhardt's cave beetle 
Tapered cave beetle 

Fowler's cave beetle 

Icebox Cave beetle 

Georgian cave beetle 

Timber Ridge cave beetle 

Lee County cave beetle 
Holsinger's cave beetle 
Garden cave beetle 

Hubbard's cave beetle 
Hubricht's cave beetle 
Stone-dwelling cave beetle 
Tllinois cave beetle 


Thin-neck cave beetle 

Nobletts Cave beetle 

Payne's cave beetle 

Petrunkevitch's cave beetle 

Natural Bridge cave beetle 

South Branch Valley cave beetle 

Seneca cave beetle 

Overlooked cave beetle 

Spotted cave beetle 

Tiny cave beetle 

Straley’s Cave beetle 

Rogers’ cave beetle 

Saint Paul cave beetle 

Schoolhouse cave beetle 

Lean cave beetle 

Sequoyah cave beetle 

Silken cave beetle 

Meridith Cave beetle 

Simple cave beetle 

Greenbrier Valley cave beetle 

Thomas’ cave beetle 

Indian Grave Point cave beetle 

Duck River cave beetle 

Union County cave beetle 

Blowing Cave beetle 

Maiden Spring cave beetle Pseudanophthalaus (=Aphanotrechus) virginicus 
Wallace's cave beetle Pseudanophthalms vallacei 
Roth's blind ground beetle Pterostichus rothi 

(Ground beetle, no common name) Rhadine ozarkensis 
Schaum's Blue Ridge ground beetle Sphaeroderus schaumi ssp. 
Mojave rabbitbrush longhorn beetle Crossidius 2ojavensis mojavensis Cerambycidae 
Sixbanded longhorn beetle Dryobius semotatus Cerambycidae 


Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
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Rude’s longhorn beetle Necydalis rude Cerambycidae 
Hawaiian Plagithyrysus longhorn beetles Plagithymysus <a 43 spp. Cerambycidae 
Bog idol leaf beetle Donacia idola Chrysomelidae 
Idaho dunes tiger beetle Cicindela arenicola Cicindelidae 
Cazier's tiger beetle Cicindela cazieri Cicindelidae 
Smyth's tiger beetle Cicindela chlorocephala smythi Cicindelidae 
Columbia River tiger beetle Cicindela colunbica Cicandelidae 1D, ¥A,OR*. 
Northeastern beach tiger beetle Cicindela dorsalis dorsalis Cicindelidae MA,YD,NY,M.RI.PA*. 
Oblivious tiger beetle Cicindela Jatesignata abliviosa Cicindelidae cat. 

Coral Pink Dimes tiger beetle Cicindela limbata albissina Cicindelidae Ur. 


SAS. 


rE 


CESS ee 


Note: Species in categories 1 and 2 are candidates: species in category 3 are not (see text for explanation of categories). 
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Elusive hydroporus diving beetle 
Folkerts’ hydroporus diving beetle 
Wooly hydroporus diving beetle 
Leech's skyline diving beetle 


Narrow-foot hygrotus diving beetle 
Travertine band-thigh diving beetle 
Sylvan hygrotus diving beetle 
Schwarz’ diving beetle 

Hatch's click beetle 

Hawaiian eopenthes click beetles 
Necker itodacnus click beetles 
Wawona riffle beetle 

Parker's riffle beetle 

Giuliani's dubiraphian riffle beetle 
Little riffle-beetle 

Robust dubiraphian riffle beetle 
Dubiraphian riffle beetle (undescribed) 
Stephan's riffle beetle 

Marron’s San Carlos riffle beetle 
Brown's microcylloepus riffle beetle 
Brown's optioservus riffle beetle 
Pinnacles optioservus riffle beetle 
Scott optioservus riffle beetle 
Devil's Hole warm spring riffle beetle 
Moapa warm springs riffle beetle 
Douglas stenelmis riffle beetle 
Gammon's stenelmis riffle beetle 
Warm spring zaitzevian riffle beetle 
Beer‘s false water penny beetle 
Burnell's false water penny beetle 
Stark‘s false water pemy beetle 
Variegated false water penny beet le 


Bungerford's crawling water beet]~ 
Disjunct crawling water beetle 

Maureen's gymnocthebius minute beetle 
Maureen's hydraenan minute moss bee*le 
Animas minute moss beetle 

Texas minute moss beetle 

Utah sunute moss beetle 

Wing-shoulder simute moss beetle 
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2 
2 
2 
2 
2 
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2 
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2 
2 
2 
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Hote: Species in categories 1 and 2 are candidat<s: species in category 4 are aot 


Alabaneubria starla 
Dicranopselaphus variegatus 
Paleaxenus dohrn: 
Spanglerogyrus albiventris 
Brychies hungerford: 
Haliplus nitens 
Gymcthebius maureenae 
Aydraena maureenae 
Limpebius aridus 
Limebrus texanus 
Limebius utahensis 
Cchthebius crassalus 


HISTORIC RANGE 


NH, VT.NY.1).08, PA, MS We". 
TX.NM, Mexico?. 


rE 


BARR 


0, Re CTP 


RRSSASAB 


gHaROOS OOOO RPRAAAAGA 
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‘see text for explanation of categories) 
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Polylamina pubescens 
Polyphylla anteronivea 
Polyphylla avittata 
Polyphylla barbata 
Polyphylla erratica 
Polyphylla nubila 
Polyphylla stellata 
Pseudocotalpa andrewsi 
Pseudocotalpa giulianii 
Serica frosti 

Serica tantula 

Serica sp. 

Serica sp. 
Trigonopelastes floridana 
Trax howelli 


PPSSSPSPSPPPAKASS 


2 
2 
2 
2 
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2 
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2 
2 
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2 
2 
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a 
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2* 
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2 
2 
3A 
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Coelus gracilis 
SCORPIONFLIES & ALLIES (Insects, Order Mecoptera) 
Gold rush hanging fly Orbittacus obscurus Bittacidae 
FLIES (Insects. %rder Diptera) 


Mary Alice's smallheaded fly Bulonchus marialiciae Acroceridae NC. 
Valley mydas fly Raphiomydas trochilus Apioceratidae cat. 
Antioch cophuran robberfly Cophura hurdi Asilidae cA. 
Antioch efferian roblerfly Efferia antioch Asilidae cA. 
Hurd's metapogon robberfly Metapogon hurdi Asi lidae CA. 
Nihoa two-spotted asteriid fly Bryania bipunctata Asteriidae HI. 
Ko'olau spurwing long-legged fly Campsicnenus ‘=Euyperopter2! urabilis Dolichopnd: da HI*. 
Lanai pomace fly Drosophila lanaiensis Drosophi lidae HI*. 
Hawaiian chersodromian dance fly vhersodrama javalicasis Erpidida- HI*. 


Sseeehrryesge 


Note: Species in categories 1 and 2 are candidates: species in category 3 are not (see text for explanation of categories). 
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Note: 


SCIENTIFIC NUE 


Paracoema calida 
Memopalpus nearcticus 
Mxogaster delongi 


Apatalestes rossi 
ai tad 
Asaphomyla *exanus 
<a aren 
Meryconyia brunnes 
Stonemyia wolutina 


BUTTERFLIES & MOTHS (Insects, Order Lepidoptera) 


Argyrestina castaneela 
Heterocrossa (=Carposina) viridis 
Lorita abornana (synonys of L. scarificata) 


Pseudocopaeodes eunus eunus 

Pyrgus ruralis laguna 

Bmacus atala florida 

BDuphilotes (=Shijimaeoides) battoides comstocki 
Buphilotes battoides ssp. , 
Buphilotes (=Shjimaeoides) enoptes langstani 


Bctodea castaneae 
Ectodema 
Acronicta albarufa 


Agrotis bucholzi 

Agrotis (=Spaelotis) crinigera 
Agrotis (=Feridroma) fasciata 
Agrotis kerri 

Agrotis (=Prodenia) laysanensis 
Agrotis procellaris 

Apamea smyth 

Catocala marmorata 


Catocala pretiosa 


Erythroecia hebardi 

Helicoverpa confusa 

Helicoverpa minuta 

Rypena (=Hesaniptis) laysanensis 

Aypena (=Mesaniptis) newelli 

Rypena (-Mesauiptris) plagiota 

Hypena (=lesaniptris) senicul: Noctuidae 
Lithophane lemmeri Noctuidae 
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QPpHPaPFES 


PORPEPPORP PR RE 


FAP ZSeeep 
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MA,MO,NJ, Canada, CT*,Gh*,NC*,NY*, 
PA* ,OH* CO" ,10f*. 

i. 

HI*. 

HI*. 

a. 

H*. 

vat, IL*. 

KY,NC, SC, IL*, IN*,MO*,.NJ*, NY*,OH*, PA*, 
Vat, VT", wv". 

ND, N* .CT*,MA*,MO?*,.NY*, PA*,OH*, 
MD*, VA*, TH. 

OHMS, VA*. 

HI*. 

aH. 

HI*. 

HI*. 

HI*. 

HI. 

NJ, NY,CT*,8C?, SC?. 


Species in categories 1 and 2 are candidates: species in category 3 are not (see text for explanation of categories). 
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Unsilvered fritillary butterfly 

Atossa fritillary butterfly 

Clemence's fritillary butterfly 
Callippe silverspot butterfly 
Willamette silverspot butterfly 
Tehachapi Mountain silverspot butterfly 
Rydaspe fritillary butterfly 

Regal fritillary butterfly 


Greenbanded ‘ohe'ohe leafroller moth 
Wailupe leafroller moth Spheterista reynoldsiana 


CADDISFLIES (Insects, Order Trichoptera) 


Mt. Hood primitive brachycentrid caddisfly Eobrachycentrus gelidae 
Artesian agapetus caddisfly Agapetus artesus 

Denning's agapetus caddisfly Agapetus demingi 
Arkansas agapetus caddisfly Agapetus medicus 


FAMILY 
Noctuidae 
Noctuidae 
Noctuidae 
Noctuidae 
Noctuidae - 
Noctuidae 
Noctuidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Mymphalidae 
Myuphal dae 
Nymphalidae 
Nymphalidae 
Nyophal dae 
Mynphal idae 
Nyuphalidae 
Nymphalidae 
Nymphalidae 
Nynphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Mymphalidae 
Nymphalidae 
Wymphalidae 
Nymphalidae 
Nynphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Nymphalidae 
Olethreutidae 
Olethreutidae 
Papi lionidae 
Phaloniidae 
Pieridae 
Pieridae 
Pieridae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidee 
Pyralidae 
Pyralidae 
Pyraladae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyraladae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidae 
Pyralidae 
Sesiidae 
Singiies 
Sphingidae 
7 
Sphangidee zs 
oo 
Soxtricid 
as 
= tricidae 5a 
Brachycentridae 
Glossosamat idae 
Glossosamat idae 
Glossosmmatidae 


Tt}. 

M*,NY*, Canada*. 

n,m. 

wm. 

AL, FL, SC, 18, AL*,CT* ,1* ,ME* .BY*, 
Canada*. 

M,N, WI, AR2*, IL* , I" WC? WE? , TX? . 

A, FLA. 


aw. 

CG. Mei 

8Z,CA,0A,MV, Mexico. 
INH, NCJ," ,MD*?. 


NC, VA,NY,MI,WI,D,SD,2, Canada, 
GA WO", PR* BO. 

Tia. 

©, IL, Be. 

a. 

ca. 


CO ar. 

‘A, WD, VA, WV ,PA,OH, IN, AI, IL,MO,08, WI, 
TA,OK, KS,ME,SD,MD,0O,CT*, 2" 2, 
MT .NC* 3a" ,0)* NY? .RE*, Canada. 

AZ*, Mexico. 

aZ,MA. 


5 


4 


BRR EREPPR PPP ES 


BQBS 


Note: Species in categories 1 and 2 are candidates; species in category 3 are not (see text for explanation of categories). 
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CATEGORY AND COMMON NAME 


San Marcos saddle-case caddisfiy 
Flint‘s net-spinning caddisfly 
Helma‘s net-spinning caddisfly 
Vannote’s net-spinnung caddisfly 
California diplectronan caddisfly 
Schuh*s homoplectran caddisfly 
Abellan hydropsyche caddisfly 


3 
3 


Kite’s nectrichian aicro caddisfly 
Alsea ochrotrichian micro caddisfly 
Contorted ochrotrichian micro caddisfly 
Deschutes ochrotrichian micro caddisfly 


PRARSSBBORASSEREAN 
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3B 
B 
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2 
2 
B 
2 
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2 
2 
2 
2 
2 
2 
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Fas 
2 


ANTS, BEES. & WASPS (Insects, Order Hymenoptera) 


Yel low-banded andrenid bee Perdita hirticeps luteocincta 
Perdita scitula antiochensis 
Bambus franklin 
Sclerodermis nihoaensis 
Microdynerus (=leptochilus) arenicolus 
Bupelaus nihoaensis 
Proceratiun californian 
Smithistrum sp. 
Mesoprosopis andrenoides 
Mesoprosopis angustula 
Nesoprosopis anomala 
Nesoprosopis anthricina i a*. 
Mesoprosopis assimulans H*. 
Nesoprosopis blackburni are. 
Mesoprosopis caeruleipenmnis aie. 
Mesoprosopis chlorosticata i HI*. 
Nesoprosopis comes d a, 
Nesoprasopis coniceps laei aI*. 


RESP PRERSES 
= 


SVVVISVIK EV evrErers 


Species in categories 1 and 2 are candidates; species in category 3 are not (see text for explanation of categories). 
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Mesoprosopis mutata 
Mesoprosopis neglecta 
Nesoprosopis nivalis 
MNesoprosopis obscurata 
Mesoprosopis anbrias 
Mesoprosopis pele 
Nesoprosopis perspicua 
Mesoprosopis psammbia 
Mesoproscpis pubescens 
Mesoprosopis rubrocaudatus 
Nesoprosopis rugulosa 
Mesoprosopis satellus 
Mesoprosopis setosifrons 
Nesoprosopis specularis 
Mesoprosapis sphecodoades 
Mesoprosopis unice 
Mesoprosopis vicina 
Mesoprosopis volatilis 
Myrmosula (Myrmosa) pacifica 
Deinaminesa punae 

Sctemius (-Wesocrabo) giffardi 
Sctemius (=Oreccrabro) curtipes 
Sctemius (~Oreocrabro) fulvicrus 
@etemius (=Oreccrabro) haleakalae 
Sttemius (-Wesocrabo) bidecoratus 
Bucerceris ruficeps 
Mesomimesa perionsi 
Mesaminesa sciopteryx 
Philanthus nasalis 

QOdynerus niihauensis 

Qdynerus soror 


MILLIPEDES (Class Diplopoda) 


® 


» 


BAQSRAQRARAARAS 
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. Mtillipede, no common name) Poltecus chibuanus 
SNAILS (Mollusks, Class Gastropoda) 


- Malotome magnifica (Conrad, 1834) 

Valvata utahensis Call, 1884 

Alganorda newcombiana f=Littorina subrotunda) 
(Carpenter, 1865) 

Antrobia.culveri (Hubricht, 1972) 


BRKKDKHRPKNANH NHRD 


Species in.categories 4 and 2 are-tandidatis” species an category 3 are not isee text for exphapation Of categoricss . 





576 Federal Register / Vol. 54, No. 4 / Friday, January 6, 1989 / Proposed Rules © 


CATEGORY ND COMMON NAME SCIBITIFIC NAME 


Ponderous siltsnail ({=Ponderous spring snail) Cincinnatia ponderosa (Thompson, 1968) 
Seminole siltsnail (=Semincle Spring snail! Cincinnatia ~anhyningi (Vanatta, 1934) 
Wekiwa siltsnail (=ekiwa Spring snail) Cincinnatia wekivae (Thompson, 1968) 
Clappia 2 spp. 
Cochliopa texana Pilsbry, 1935 
Fluminicola avernalis (Pilsbry, 1935) 
Fluminicola (=Lithoglyphus) columbianus (Hemphill in 
Pilsbry, 1899) 
Fluninicola serriami (Pilsbry and Belcher, 1892) 


NN NNN ND 


wn 


Fontigens holsingeri (Hubricht, 1976) 
Fontigens turritella (Bubricht, 1976) 
Phreatodrobia imitata (Herschler and Longley, 1986) 
Pyrgulopsis (-Marstonia) agarhecta (Thompson, 1969) 


SRISRPASSRERRRARARS 3 SSA AAA 


9g OF HP CO OS 00 00 O00 NH me Ohm fe HF 08 1 0 


vr 


“we Nw 


Ww. 
Ww 

D. 
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M. 
Ww. 
az. 
RZ. 
Ww. 
™. 
AL. 
w. 
wy. 
RZ. 
az. 
x, 
™. 
a. 
AL. 


h* 8S bp 00 FF 8 bp fp fp 0 fs 8 


Tryonia gilae Taylor, 1987 
Tryonia imitator (Pilsbry, 1899) 


NNN nh 


Yaquicoceus bernardinus Taylor. 1987 
Genus. and species undescribed 


2UPPACSSR SHREK S85at3 a3 
a 


a 
i 


Io fluvialis (Say, 1834) 

Leptaxis (<Athearnia) crassa (Halderan, 1841) 

Leptaxis praerosa (Say. 1821) 

Leptaxis subglubosa umbilicata (Weatherby, 1876) 

Lithasia armigera (Say, 1821) 

Lithasia duttoniana (Lea, 1841) i ™. 
Ornate rocksnail (=geniculate river snail) Lithasia geniculata (Haldeman, 1840} i KY. TH. 


#228 
232 


8 


Note: Species in categories 1 and 2 are candidates; species in category 3 are not (see text for explanation of categories) 
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CATEGORY AND COMMON NAME 


Rugnose rocksnail ‘=Jay's river sna?) 

Warty rocksnail (=Elk River file snail) 

Small geniculate river snail 

Muddy rocksnail (=rugged river snail) 
Varicose rocksnail (=verrucose file-snail) 
Shortface lanx (=giant Columbia River limpet) 
Spruce Creek king's crown 

Fish — marshsnail (=Fish Springs pond 


mhichsbell pondsnail (Utah band snail) 


FErNy BND 


Fish Lake physa (=Fish Lake snail) 
Cave physa (=Wyoming cave snail) 


Utah physa (=Utah bubble snail) 
rock physa (=Zion Canyon snail) 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
x 
2 
2 
2 
1 
2 
2 
x 
2 
2 
2 
2 
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Big-tooth covert =Jones mddle-toothed iand 
snail) 

Horseshoe liptuoth 

White liptooth (=strange nany-whorled land 
snail) 

Rich Mt. slatmouth (=Pilsbry's narrow-apertured 
land snail) 

Arkansas wedge (=western three-toothed land 
mail) 

Karok Indian snail (=Karok hesperian) 


ow 


nvnwe 


Coalville sountainsnail 
Carinated striate banded mountainsnail 
Vhorled (<vortex banded) mountainsnail 


vee 


uava rock (Walton's banded) sountainsnai) 
White desertsnail 
Thousand Palms desertsnail 


www 


Sorongo {=Colorado) dese tear} 
Vatalina muntain sna! 


Note. Species io “ategorive - 


» we 


SCIENTIFIC NAVE 


Lithasia jayana ‘Lea, 1341) 

Lithasia lima (Conrad, 1834) 
Lithasia pinguis (Lea, 1852) 
Lithasia salebrosa (Conrad, 1834) 
Lithasia. verrucosa (Rafinesque, 1820) 
Fisherola nuttalli (Waldenan, 1241) 


Melongena sp. 
Stagnicola pilsbryi (Hemphill, 1890) 


Stagicola utahensis (=lymnaea kingii) (Call, 1844 
Helisoma (Carinifex) jacksonense (Henderson, 1932) 

Renate kansasensis (Case, 1966) 

Planorbella (=Helisoma) magnifica (Pilsbry, 1903) 

Plancrbella miltivolvis (Case, 1847) : 

Taphius eucosmius eucosmius (Bartsch, 1908) 


Physa sp. 

Physella bottameri (=P. virgata bottameri) (Clench, 
1924) 

Physella (=Stenophysa) microstriata (Chamberlain & 
Berry, 1930) 

Physella (=Physa) spelunca (Turner & Clench, 1925) 

Physella (=Physa) utahensis (Clench, 1925) 

Physella (=Physa) zionis (Pilsbry, 1905) 

Perdicella 7 spp. 

Somoana abbreviata (Mousson, 1869) 

Carelia ca 12 spp. 

Sterkia clementina (Sterki, 1890) 


Vertigo alabamensis Clapp, 1915 

Vertigo briarensis (Leonard, 1972) 
Vertigo hebardi Vannatta, 1912 

Vertigo hubrichti (Pillsbry, 1934) 
Vertigo meramacensis (Van DaVender, 1977) 
Vertigo occulta (Leonard, 1972) 

Vertigo sp. 

Catinella gelida (Baker, 1927) 


Paravitrea clappi (Pilsbry, 1898) 

Paravitrea ceres Hubricht, 1978 

Diastole matafaoi H.B. Baker, 1938 

Ammnitella yatesi Cooper, 1868 

Ashmunella pasonis (Drake, 1951) 

Cryptamastix magnidentata (=Tridopsis mullani nm.) 
(Pilsbry, 1940) 

Buchenotrema cheatumi (=Stenotrema leai cheatumi) 
(Pullington, 1974) 

Buchemotrema (=Stenotrema) hubrichti (Pilsbry. 1940) 

Mesodon archeri Pilsbry, 1940 

Mesodon clenchi (Rehder, 1932) 


Mesodon clausus trossulus Hubricht, 1966 
Mesodon jonesianus ‘Archer, 1938) 


Polygyra hippocrepis (Pheiffer, 1848) 
Polygyra peregrina Rehder, 1932 


Stenotrena pilsbryi (Ferris, 1900) 
Tridopsis occidentalis (Pilsbry & Ferris, 1907) 


Oreohelix jugalis (=Oreahelox jugalis jugalis) 
(Hemphill, 1890) 

Oreohelix peripherica webertana (Pilsbry, 1939) 

Qreohelix strigosa goniogyra Pilsbry. 1933 

Qreohelix vortex (=Oreohelix jugalis vortex) (Berry, 
1932) 

Qreohelzx walton2 ‘Sole, 1975) 

Eremarionta ‘=!icrarionta) immacujata allet. 1937) 

Brenaricnta ‘=“icranrionta) aillepalnaru: (Berry, 
1930) 

Beearienta (=icrariont i) 2orogeana. (Berry, 192% 

Radiocentrim ‘sUrechel 1x! svalonensis ‘Hesphil) in 
2."sbry, 1208 


andidatcS -pertes ih Sat * are 


egory 


HISTORIC RAG 


™. 
TH.AL. 
™. 
™. 
KY, TH. 


FL. 
ur. 


Ur. 
wy. 
NM, TA. 
i. 
id. 
NC. 


raaniae 
Polygyridae 
Polygyridae 
Polygyridae 
Oreohelicidae 
Oreohelicidae 
Oreohelrcidae 
Oreohelicidae 
Oreohelicidae 
Oreohelicidae 
Helminthoglyptidae 
Helminthoglyptidae 


4elninthoglyptidae 
wreohelicidae 


nc* ‘see text for explanaticn of categories). 
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CRTEGOPY AND COMMON NAME 
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3a 
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3A 
2 
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Merced Canyon shoulderband {Allyn Smith's 
banded snail) 

Cape Mendocino snail 

Dented peninsula snail 

(Snail. no common name) 

(Snail, no common name} 

Kern shoulderband 


Victorville shoulderband 

Nicklin's peninsula snail 

(Snail, no common name) 

(Snail, no common name) 

(Snail, no common name) 

Banded dune snail (=Morro shoulderband) 


Santa Barbara islandsnai! (=comcentrated snail? 


San Nicholas islandsnail (=fraternal snail) 
San Clemente islandsnail (=Gaib"s snail) 
Cathedral snail 

Horseshoe snail 

Pricklypear islandsnail (=prickly pear snail) 
(Snail, no common name) 

California McCoy snail 

Bicolored cactussnail (=Tryon"s snail) 
Keeled sideband 

(Snail, no common name) 

Rocky coast snail 

Indian Yosemite snail 

(Snail, no common name) 

(Snail, no common name) 

Shasta sideband 


Trinity bristlesnail (=California northern river 


Wreathed cactussnail (=Wreathe® island snail) 


CLAMS & MUSSELS 


Spectacle case (pearly mussel} 
Alabama pearlshell 

Sangre de Cristo peaclam 
Peaclam (No common name) 
Altamaha arc-mussel 
Cumberland elktoe (mussel) 


Quachita Rock pocketbook (=Wheeler’s pearly 
mussel) 

Western fanshell (=western fam-shell pearly 
musse]) 

Fanshell (mussel) 

Salina gucket (mussel) 

Cape Fear spike (mussel) 

Winged spike (=recovery pearly mussel) 


Sugarspoon (=arc-form pearly mussel) 
Angled riffleshell 

Cumberlandian combshell 

Oyster. mussel 

Leafshell (=arcuate pearly mussel) 
Acornshell (=acorn pearly mussel} 
Lefevre's pearly mussel 

Narrow catspaw (=Stones pearly mussel) 
Forkshell (Lewis’ pearly mussel) 
Upland combshell (mussel) 

Purple catspaw (mussel) 


Southern acornshell (mussel) 
Round combshell (=fine-rayed pearly susse!) 


(Mollusks. 


SCTEMTIFIC NAME 


Belminthoglypta allynsmith ‘Pilsbry. 193% 


Relminthoglypta arrosa mattolensis (A.G. Smith, 1938) 
Selninthoglypta arrosa mivoka (Bartsch, 190% 
Selzinthoglypta arrosa pomoensis (A. G. Smith. 1933} 
Relminthoglypta arrosa williamsi (A. G. Sith, 1938) 
Belninthoglypta callistoderma {Pilsbry & Ferris. 
118) 
Helzinthoglypta mohaveena (Berry, 1927) 
Helminthoglypta nickliniana awania (Bartsch, 1919) 
Relminthoglypta mickliniana bridgesi (Newcomb, 1861) 
Melminthoglypta sequoicala consors (Berry, 1938) 
Belminthoglypta traski coelata (Bartsch, 1916) 
Selminthoglypta walkeriana Wesghill, 1911) 
Micrarionta facta (Newcomb, 1864) 
Micrarionta feralis (Hemphill, 1901) 
Micrarionta gabbi (Newcomb, 1864) 
Micrarionta indicensis cathedralis (Willet. 1935) 
Micrarionta intercisa (W. G. Binney, 1857) 
Micrarionta opuntia Roth, 1975 
Micrarionta rowelli bakerensis (Pilsbry & Lowe, 1934) 
Micrarionta rowelli mccoiana (Willet, 1935) 
Xerarionta (=ficrarionta) tryoni (Wewcomb, 1364) 
Monadenia cireurcarinata (Stearns, 1879) 
Monadenia fidelis minor (W. G. Binney, 1885) 
Monadenia fidelis pronotis (Berry, 1931) 
Monadenia hillebrandi yosenitensis (Lowe, 1916) 
Monadenia mormonum buttoni (Pilsbry, 1900) 
Monadenia mormonum hirsuta (Pilsbry, 1927) 
Monadenia troglodytes (Hanna & Smith, 1933) 
Monadenia setosa (Talmadge, 1952) 


Sonorella erenita (Pilsbry & Ferris, 1915) 
Sonorella metcalfi (Miller, 1976) 

Herarionta (=Micrarionta) redimita (V. G. Binney. 
1858) 


Class Bivalvia) 


Cumberlandia monodonta (Say, 1929) 
Margaritifera marrianae Johnson, 1983 
Pisidius sanquinichristi Taylor, 1987 
Pisidium ultramontanun Prime, 1865 
Alasmidonta arcula (Lea, 1838) 
Alasmidonta atropurpurea (Rafinesque, 1831) 
Alasmidonta heterodon (Lea, 1829) 
Alasmidonta maccordi Athearn, 1964 
Alzsmidonta raveneliana (lea, 1834) 
Alzsmidonta robusta Clarke, 1981 
Alasmidonta wrightiana (Walker, 1901) 
Amblema neislerii (I.lea, 1858) 
Arkansia vheeleri Ortmam & Walker, 1912 


Cyprogenia aberti {Conrad, 1850) 


Cyprogenia stegaria {=C. irrorata) (Rafinesque, 1820) 
Disconaias salinasensis (Simpson, 1908) 
Elliptio marsupiobesa Puller, 1972 
Elliptio nigella (Lea, 1852) 
Elliptio shepardiana (I.Lea, 1834) 
Elliptio spinosa (Lea, 1836) 
£lliptio waccamawensis (Lea, 1363) 
Elliptio sp. 
Elliptoideus sloatianus (I.Lea, 1830) 
EDioblasma arcaeformis (Lea, 1831) 
EDioblasma bienarginata (Lea, 1357) 
Spioblasma brevidens (Lea, 1831) 
Epioblama capsaeformis (Lea, 1834) 
EDioblasma flexuosa (Rafinesque, 1820) 
EDioblasma haysiana ‘Lea, 1334) 
Spicblasma lefevrei Wtterback, 1915) 
Spioblasma lenior tea, 1843) 
Ebioblasma lewisi (Walker, 1910) 
Epioblasma metastriata (Comrad, 1800) 
Epioblasma obliquata abliquata /=£. sulcata sulcata) 
TRafinesque, 1820) 
Ebiobiasma othcaloogensis (I.Lea, 1857' 
Epioblasna personata (Say, 1829) 


FAMTLY 


Helminthoglypt idae 


Helminthoglypt idac 
HelLzinthoglypt idae 
Helminthoglypt idae 
Helminthoglyptidae 
Helminthoglypt ida 


Helminthoglyptidae 


Helminthoglypt idae 
Helminthoglyptidae 
Helainthoglyptidae 
Belminthoglyptidae 
Helminthoglyptidae 
Helminthoglyptidae 
Helminthoglypt idae 
Helminthoglypt idae 
Helminthogiyptidae 
Helminthoglyptidae 
Relminthoglyptidae 
Helminthoglypt idae 
Helminthoglypt idae 
Helminthoglyptidae 
Helminthoglyptidae 


Helminthoglyptidae 
Helminthoglyptidae 
Helminthoglyptidae 


Margaritiferidae 
Margaritiferidae 
Sphaeriidae 
Sphaeriidae 
Unionidae 
Unionidae 
Umonidae 
Unionidae 
Uhionid 
Unionidae 
Unionidae 
Unionidae 

thioni 


ionia 


Unionid 


Uhionid 
Unionidae 
Unionidae 
Unionid 

Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 
Unionidae 


Uniomdae 
Unionidae 


8 


PSSSSSSSASSespseessesss essen 


one 


AL, AR, IA, IN, IL, RY,MO,NE?,O8, TN ,YA, WI. 


AL. 
mt. 
CA,OR. 
GA. 
KY, TN. 


CT,MA,MD,NC,NH,NJ_NY?,PA,VA,VT, Canada. 


iw. 
we. 
FL. 
FL, CA. 
AR, OK. 
AR, KS,M0,OK. 

AL 

TK, Mexico. 

Kr. 

AL, GA. 

GA. 

A. 

WN. 

mw. 

AL, GA,FL. 

AL*, TH. 

AL*, TH. 

AL, KY, TW YA 

AL, KY,W, YA. 
AL*, TH*. 

AL* TH* , VA* 

AR*, MOM. 

AL*, TH* 

AL*, TN*.KY*. 
AL.GA. 

AL. IL. DUKY.0K TW 


GA. 
RLY. TH 
AL*. TH 


. IL, IN, KY, OH, PA, TN, VA, WV. 


Unionidae 
Unionidae 
Unionidae TL DVLRY.MT OH PAW “Canada 
Unionidae AL.FL 

Uniomdae AL TL Dh. ow et 
Unonida- AOR 


Tennessee riffleshell (=nearby pearly mussel) 
Omberland leafshell (=Steward"s pearly mussel) 
Rorthern riffleshell (mssel) 

Narrow pigtoe (mussel) 

Cracking pearlymssel 

Fine-lined pocketbook (mussel) 


Epioblasma propingna flea, 1857) 
Bpioblasma stewardsomi (Lza, 1852) 
2Dioblasma torulosa rangiana (I.Lea, 1839) 
Fusconia escambia (Clench and Turner. 1956) 
Hemistena lata (Rafinesque, 1220) 
Lampsilis altilis ‘Conrad, 1834} 


AL*. Tr. 


YVONN By RY 


Note: Species in categories 1 and 2 are candidates: species in category 3 are not ‘see tex’ for explanation of categories 
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CATEGORY AND COMMON NAME 


BVREKRNYNNBVYONNN HN NNH HNN NHN D 


nw 


2 
2 
2 
2 
2 
2 
2 


Arkansas fat mucket (mussel) 

Neosho mucket (=Neosho pearly mussel) 
Shiny-rayed pocketbook (mussel) 
Carolina heelsplitter (mussel) 
Tennessee heelsplitter (mussel) 
Scaleshell (mussel) 

Slabside pearlymusse] 

Ring pink (Golf stick pearly mussel) 
Round ebonyshell (mussel) 

Clubshell (mussel) 


Alabama heelsplitter (mussel) 

Southern kidneyshell (mussell) 

Rough rabbitsfoot (mussel) 

Winged mapleleaf (=rough maple leaf pearly 
mussel) 

False spike (mussel) 

Salamander mussel 


Purple lilliput (mussel) 

Savannah lilliput (mussel) 

Mexican fawnsfoot (mussel) 

Choctaw bean (=Choctaw pearly mussel) 

Rayed bean (mussel) 

Kentucky creekshell (=Ortman's pearly mussel) 
Purple bean ‘(=Fine-rayed purple pearly mussel) 


SCIEMTIFIC NAME 


Lampsilis australis (Simpson, 1900) 
Lampsilis binominata (Simpson, 1900) 


Pleurobema pyriforme (I.Lea, 1857) 

Pleuroblema rubellum (Conrad, 1834) 

Pleurobema rubrum (Rafinesque, 1820) 

Pleurobema vernum (I.Lea, 1860) 

Popenaias popei (I.lea, 1857) 

Potamilus amphichaenus (Frierson, 1898) 

Potamilus inflatus (Lea, 1831) 

Ptychobranchus jonesi (van der Schalie, 1934) 
Quadrula cylindrica strigillata (B.H.Wright, 1898) 
Quadrula fragosa (Conrad, 1835) 


Quincuncina mitchelli (Simpson, 1896) 
Simpsonaias ambigua (Say, 1825) 


Toxolasma lividus (Rafinesque, 1831) 
Toxolasma pullus (Conrad, 1838) 
Truncilla cognata (I.Lea, 1860) 
Villosa choctaensis Athearn, 1964 
Villosa fabalis (Lea, 1831) 
Villosa ortmanni (Walker, 1925) 
Villosa perpurpurea’ (Lea, 1861) 


HISTORIC RANGE 


AL, FL. 

AL, GA. 

AL, GA,MS. 

AR. 

AR, KS,MO,OK. 

AL, FL, GA. 

NC, SC. 

AL, GA, IL, IN, KY,18,VA. 
AR, IA, IL, IN, KY,MO,CH,OK. 
AL, TB, VA. 

AL, IL, IN, KY,08, PA, 18, 
AL, FL. 

AL, IL, IN, KY, 1,08, PA, TH, WV. 
KY,74,VA. 

AL, FL, GA. 

AL. 

AL, KY, TH. 

AL. 

WM, TX, Mexico. 

1A, TR. 

AL, 14,55. 

AL, FL. 

KY, TH, VA. 

TN, IL, KS. KY,MO,08,OK, WI. 


™%. 

aR, TA, IL, 6. KY MIMO, BY,O8, TH, PA, WI, WV, 
Canada. 

IL, IN, KY, 40,08, TH. 

A,M,S. 

TK, Mexico. 

AL, FL. 

AL, IL, IN, KY,MI,08,18,PA,VA,W, Canada 

KY. 

‘TH,VA. 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 107 


[Docket No. 25568; Amdt. No. 107-4] 
RIN 2120-AC69 


Access to Secured Areas of Airports 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


summary: This rule establishes a 
requirement for certain airport operators 
to submit to the Director of Civil 
Aviation Security, for approval and 
inclusion in their approved security 
programs, amendments to ensure that 
only those persons authorized to have 
access to secured areas of an airport are 
able to obtain that access and, also, to 
ensure that such access is denied 
immediately to individuals whose 
authority to have access changes. The 
rule provides for the installation and use 
of a system, method, or procedure that 
meets certain performance standards, or 
the use of an approved alternative 
system, method, or procedure for 
controlling access to secured areas of 
airports. This rule is needed to improve 
control of the locations that provide 
access to secured areas of airports. It is 
intended to enhance airport security by 
precluding access to these areas by 
unauthorized persons. 

EFFECTIVE DATE: February 8, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Quinten T. Johnson, Civil Aviation 
Security Division (ACS-100), Office of 
Civil Aviation Security, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; Telephone (202) 
267-3370. 

SUPPLEMENTARY INFORMATION: 


Background 

The Federal Aviation 
Administration's (FAA) Civil Aviation 
Security Program was initiated in 1973. 
Part 107 of the Federal Aviation 
Regulations was promulgated to provide 
a secure environment in which air 
carriers can operate. Airport operators 
are required by Part 107 to have an 
FAA-approved airport security program. 
The approved security program must 
describe the functions and procedures to 
control access to certain areas of the 
airport and to control movement of 
persons and vehicles within those areas. 
The Personnel Identification Procedures 
contained in airport security programs 
provide a means of control once an 
individual has gained access to a 


restricted area. The FAA is concerned 
that these procedures could allow an 
individual using forged, stolen, or 
noncurrent identification to compromise 
the secured areas. The FAA is also 
concerned that former employees could 
use their familiarity with airline and 
airport procedures to succeed in 
entering a secured area and possibly 
commit a criminal act on board an 
aircraft. 

The December 7, 1987, tragedy 
involving Pacific Southwest Airlines 
(PSA) Flight 1771, in which 38 
passengers and 5 crewmembers were 
killed after departing Los Angeles 
International Airport, highlighted FAA’s 
interest in improving the control of 
access to secured areas of an airport. An 
airport area where access to aircraft and 
airport facilities is possible should be 
accessible only to an individual who is 
authorized to be in that area. These 
areas should be controlled carefully to 
prevent tampering with aircraft and 
airport facilities and to preclude tragic 
consequences. 

The FAA accelerated its efforts to 
head off the type of situation potentially 
reflected by the crash of PSA Flight 1771 
and to improve the level of security 
generally. This acceleration resulted in 
the promulgation of an emergency final 
rule amending the preboarding 
screening procedures contained in Paris 
108 and 129 of the Federal Aviation 
Regulations (52 FR 48508; December 22, 
1987). To complement the procedures 
required by that emergency regulation 
and to expand the performance 
standards of security systems at 
airports, on March 11, 1988, the FAA 
issued Notice of Proposed Rulemaking 
(Notice) No. 88-6 (53 FR 9094; March 18, 
1988). That notice proposed that airport 
operators, whose airports met certain 
criteria, be required to submit to the 
Administrator, for approval and 
inclusion in their appreved security 
programs, amendments to their 
programs that ensure that only those 
persons authorized to have access to 
secured areas of an airport are able to 
obtain that access and also ensure that 
such access is denied immediately to 
individuals whose authority to have 
access changes. It further proposed that 
the program provide for a means to 
differentiate between persons 
authorized to have access to only a 
particular portion of the secured area 
and persons authorized to have access 
only to other portions or to the entire 
secured area. To provide this increased 
control of locations on the airport, the 
FAA proposed in Notice No. 88-6 the 
installation of a computer-controlled 
card access system. The notice also 
proposed that airport operators be 
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allowed to install alternative systems 
which, in the Administrator's judgment, 
would have the same capabilities as the 
computer-card system and would 
provide an equivalent level of Same: 

Additionally, Notice No. 88-6 
specifically stated that the proposal 
would supplement, not replace, the 
existing photo identification system 
required by an airport operator's 
approved security program. The 
continuous display of the individual 
identification in secured areas is 
necessary so that unauthorized 
individuals can be challenged in 
accordance with § 107.13. However, the 
notice proposed that the airport operator 
be given the option of integrating the 
system proposed by Notice No. 88-6 
with the photo identification system and 
issuing a single credential. 

The anticipated capabilities of a 
computer-controlled card access system 
were discussed in Notice No. 88-6. In 
addition to being able to monitor each 
location where access to the secured 
area is permitted by means of a “card 
reader” linked to the control computer, 
the system would be designed to 
provide for unique coding for each card. 
The system would also be capable of 
performing other functions that can 
improve an airport's security profile 
including the ability to cause an alert 
when access is denied to a person who 
attempts to use an invalid card and to 
establish a log of the system’s activity. 
The notice intentionally did not address 
the details regarding the actual locations 
of the card readers and the operational 
methods to be employed by the system 
since each individual airport would 
employ a system specific to its needs. 

In Notice No. 88-6, the FAA proposed 
a 4-phase schedule for airport operators 
to submit to the Administrator 
amendments to their security programs. 
The phases were based on the total 
number of persons screened annually at 
an airport. (The preamble to the 
proposed rule incorrectly stated 
“number of passengers screened” 
annually.) 

The notice proposed that, upon 
approval of the amendment by the 
Administrator, airport operators would 
fully implement their systems within 6 
months from the date of approval. 
However, the Administrator could allow 
up to an additional 6 months for 
implementation of the system at certain 
locations on each airport. The intent 
was to ensure implementation at the 
most critical airport locations and to 
allow additional time for 
implementation at locations that provide 
access to more remote locations on the 
airport. 
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Discussion of Comments 


As of May 31, 1988, the FAA received 
122 written comments in response to 
Notice No. 88-6 from organizations 

the aviation industry, air 
viduals, manufacturers, and 
airports. The majority of the 


concerns identified in the 122 comments 
received through May 31, 1988. The FAA 
has reviewed and considered late-filed 
comments to determine if any new 
issues were raised or any significant, 
new factual information was provided. 
Six commenters request a 60-day 
extension of the bay 2. 150% closing 
date for comments on Notice No. 88-6 


also received from the Air Transport 
Association (ATA) in support of the 
AAAE and AOCI requests. They 
comment that, considering the 


The FAA denied the requests for 
extension. However, the FAA continued 
to consider late-filed comments beyond 
July 2, the date on which the requested 
extension period would have expired. 
Twelve commenters are 
recommending that Notice No. 88-6 be 
withdrawn to allow time for the FAA, 
airport operators and tenants, and other 
interested parties to explore the total 
security problem that might exist at 
airports. At least three commenters are 
requesting a public hearing which they 
believe will allow them to air their 
concerns and expose pertinent issues 
thereby providing the FAA and the 
aviation community with necessary 
information. Ten commenters 
specifically request the FAA to conduct 
a study of the technology that is 
available regarding automated access 
control systems to determine the most 
appropriate system to accomplish the 


objective of the proposals. Several 
commenters, including the ATA and 
AAAE, recommend that the FAA 
conduct a pilot program at several 
airports to evaluate more realistically 
the issues involved in this rulemaking. 
While worthy of merit under less 
compelling circumstances, the 
implementation of any of these 
recommendations would result in the 
postponement of a security measure 
intended to a of air 
transportation and therefore must be 


' balanced carefully against that goal. The 


information that would be provided to 
the FAA through a public hearing would 
duplicate, to a large extent, that already 
contained in Docket No. 25568. Through 
its experience at more than a dozen 
major airports and other facilities, the 
FAA has been made aware of most of 


available to meet the requirements of 
this final rule. Additionally, the FAA 
evaluating all aspects of an airport 
operator’s security program to ensure 
that it is commensurate with the size, 
layout, location, and activity level of the 
particular airport. Consequently, the 
FAA fully expects to be involved early 
on regarding the scope and design of a 
system that meets the required 
performance standards or an approved 
alternative that will comply with the 
final rule. From its historical role, as 
well as its early participation in the 

process outlined in this final rule, the 
FAA believes that the requirements of 
this are both realistic and 
supportable. 

The FAA plans also to issue general 
guidelines to assist airport operators in 
their selection of a system, method, or 
procedure and preparation of an 
amendment. The guidelines also will 
assist FAA personnel in their review 
and approval of the amendment 
containing an airport operator's 
proposed strategy to install and 
implement a system, method, or 
procedure that meets the performance 
standards or an approved alternative. In 
summary, the FAA's input and - 
involvement at the very early stage will 
address many of the commenters’ 
concerns that might otherwise argue for 
delaying final action. 

Funding was another concern 
identified by 46 commenters. Most of 
them indicate that the Airport 
Improvement Program (AIP) would be 
their only source of funding. Many 
airport managers make reference to the 
notice which states that the proposed 
system would be eligible for funding 


under AIP; however, their concern is 
that the amount of AIP funding available 
would not cover all costs. Commenters 
also express concern that other airport 
improvement projects would be impeded 
due to the diversion of AIP funds. 
Several of the commenters recommend 
that the FAA consider making other 
funds available if a final rule is issued. 
Lastly, the commenters state that the 
short i schedule 


s proposed 
in the notice could make AIP i 
impossible due to the amount of time 
needed to process such requests. 

The majority of the airports covered 


airports, i 
have historically funded much or most 
of their capital development without 
Federal financial aid. In addition, 
primary airports receive entitlement 
funds each year under the AIP. It is 
expected that these airport sponsors 
would use the AIP entitlements or their 
own resources to fund required security 
capital costs. To the extent that these 
resources are not adequate at smaller 
airports and depending on the 
availability of other funding sources 
within the AIP, the FAA would consider 
supporting the program with funding, as 
necessary. Since the final rule includes a 
implementation schedule, the 

FAA believes that normal funding 
within the AIP should be sufficient to 
aid airports, and a “set aside” fund is 
not necessary. 

Fifty-eight commenters are concerned 
about the costs that would be involved 


being 

ohio the cost figures reflected 
notice to be underestimated. Several 
commenters, including the ATA, AAAE, 
and AOCL, provide details of estimated 
costs. Those organizations indicate that 
the FAA cost estimates are 
underestimated by as much as a factor 
of 10. For that reason, the commenters 
believe that the Regulatory Evaluation is 
not accurate. They also state that the 
regulation being proposed meets the 
criteria for a major regulation under 
Executive Order 12291 and, therefore, 
requires a Regulatory Impact Analysis. 

In response to the concerns regarding 
the estimated costs of the proposal, the 
FAA reviewed further the data 
contained in its Regulatory Evaluation. 
The results of that review are reflected 
in the evaluation for the final rule. A 
summary of the Regulatory Evaluation is 
included in this preamble under the 
heading “Economic 

The concerns identified by the 
commenters regarding the 
implementation of the proposal reflect 
the extremely tight timeframe proposed 
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in Notice No. 88-6. Twenty-nine 
commenters contend that the unrealistic 
schedule makes compliance impossible 
considering the time-consuming process 
involved for budgeting, designing, 
biiding, procuring, and installing a 
system. Several commenters are 
recommending 2 years in addition to the 
time proposed in Notice No. 88-6. One 
commenter recommends that the 
compliance time for this requirement be 
3 years following the allocation of 
dedicated AIP funds. 

The FAA agrees with the commenters 
regarding their concerns about the 
implementation schedule proposed in 
Notice No. 88-6. Accordingly, the final 
rule contains a revised implementation 
schedule. The revised schedule 
constitutes a significant change from the 
nue proposed in Notice No. 88-6. 

commenters express concern 
for the effectiveness of a system that 
airport operators might be forced to 
implement if they are subject to the 
schedule proposed in the notice. If 269 
airports were required to comply with 
the schedule as proposed in the notice, 
the overdemand for qualified vendors 
would require using inexperienced 
contractors and companies. The 
commenters are in favor of extending 
the time period for implementation since 
compliance with the proposed schedule 
could have a detrimental effect on the 
system quality and reliability, copoctally 
at medium- and small-sized airports 

The FAA considers these concerns to 
be valid, and as stated above, the 
schedule contained in the final rule is 
revised. Current data indicate that 270 
airports would be required to comply 
with a final rule. 

The performance standards 
associated with a computer-controlled 
card access system causes serious 
concerns for at least 14 of the 
commenters. Nine commenters believe 
the time-date requirement for controlling 
access to be impractical due to 
necessary adjustments in work 
schedules to meet demands. Their 
specific concern is for the impact it will 
have on day-to-day operations; e.g., 
reassi staff personnel, using 
different gates for delayed flights, 
working overtime, and changing 
workshifts. 

If a computer-controlled card system 
is selected by an airport operator to 
meet the requirements of the final rule, 
the FAA anticipates that the system 
would be designed to have unique 
coding for each card so that the 
computer can be reprogrammed in 
minutes to revise the access authorized 
by a specific card. Such details will be 
developed in the context of the 
amendment to an airport's approved 


security program and will take into 
account the need for operational 
flexibility. The FAA plans to issue 
general guidelines on system operation. 

Many of the commenters express 
concern for terminology contained in the 
notice. “Secured area” is not defined in 
Part 107 or 108 of the FAR. Two 
commenters request a definition of 
“immediately” which is stated in the 
proposal to indicate when access should 
be denied to individuals whose 
authority changes. Other commenters 
express concern regarding the use of the 
word “airports” versus “airport 
operators” in the preamble to Notice No. 
88-6. Twenty commenters are concerned 
about an apparent conflict that centers 
around the airport operator's 
responsibilities for security under Part 
107 and those of air carriers subject to 
Part 108 who have entered into 
exclusive use agreements with airport 
operators. The commenters urge the 
FAA to clarify this issue before 
proceeding with a final rule. One 
commenter requests standardization by 
= FAA in its interpretation of a final 

e. 

The FAA intentionally did not define 
“secured area” in the notice, nor is it 
defined in the final rule. To do so could 

result in the compromise of airport 
operators’ security programs. Use of the 
term “immediately” is intended to stress 
the urgency with which an airport 
operator should act to deny access to - 
secured areas by unauthorized 
individuals. The preamble to Notice No. 
88-6 used the phrase “in a matter of 
minutes.” Although the FAA has not 
further defined this term in the final rule, 
the FAA believes that the time interval 
should be the reasonable minimum time 
necessary to adjust the database to 
deny access to an individual. Regarding 
the use of the word “airport,” the FAA 
agrees that the preamble statement 
referenced by the commenters creates 
confusion. However, the proposed rule 
and the final rule clearly establish that 
the regulated entity is the airport 
operator. Finally, the FAA does not view 
the use of the term “airport operator” as 
being inappropriate notwithstanding 
that an airport operator may have 
entered into an exclusive use agreement 
with an air carrier. When entering into 
an exclusive use agreement, the air 
carrier must accept the controls and 
procedures levied upon it by the airport 
operator. In such a case, the airport 
operator may be required to establish 
additional controls or modify existing 
ones for selected areas of an airport to 
comply with this final rule. 

The FAA agrees with the commenter 


‘who requests that the FAA standardize 


its interpretation of a final rule to 
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prevent serious differences in its 
implementation. The FAA will 
accomplish the requested 
standardization through the issuance of 
guidance to the various FAA regions for 
dissemination to the civil aviation 
security inspectors. 

A number of commenters express 
concern that individuals who ordinarily 
have access at several airports (such as 
crewmembers or officials of a 
multiairport jurisdiction) would need a 
card for each airport. At least five: 
commenters recommend that a 
commonality exist among the systems to 
preclude possible confusion and ... 
inconvenience stemming from individual 
systems which deny access to the above 
individuals. The commenters, in 
essence, recommend that the FAA 
require access control systems that are 
compatible on a national basis. 

The FAA does not agree at this time. 
that imposing uniformity is warranted. 
First, it would require imposing,a 
uniform type of system, e.g., a computer- 
controlled card system. Moreover, 
requiring each airport to have a system 
with nationwide capacity and ; 
compatibility (capable of storing 
hundreds of thousands of names) would 
drive system costs up and would benefit 
only a small segment of the individuals 
who are associated with the regulated 
entities. Moreover, since the final rule. 
expands the opportunity to use an 
alternative system, method, or 
procedure in response to the comments, 
nationwide uniformity is not practicable. 
However, an effort is underway to study 
the feasibility of an access system with 
multiairport capabilities. The FAA 
anticipates that operational issues will 
be identified in the study. 

Twenty commenters address the issue 
of alternative access control systems 
that provide an equivalent level of 
security. Many of these commenters, 
including operators of small airports, 
state that nonautomated systems should 
be permitted. They believe that the 
requirement for the alternative to have 
the same capabilities as a computer- 
controlled card system is too restrictive. 
Ten comments were received from __ . 
people who are in the business of . - 
providing systems for access control. 
The intent of these commenters is to _ 
make the FAA aware of technologies 
that are available, and, more 
importantly, to recommend that a final 
rule not require one type of system 
while allowing others to be used by 
exception as proposed in Notice No. 88-. 
6. 

The FAA agrees that, in addition to 


' the specific technology identified in 


Notice No. 88-6, others may be available 
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to meet the objectives of the proposal. 
The FAA also envisions that operators 
of the smaller airports may be able to 
meet the requirements of this final rule 
with minimal or no computer-assisted 
hardware installation. The final rule is 
revised accordingly. 

The lack of specificity the 
doors, gates, or other locations on 
would be involved in the 
implementation of the proposed system 
is of concern to 24 commenters. They 
contend that the number of access 
points to be controlled will significantly 
impact the cost of the system. They also 
express concern about the applicability 
of a rule to those points that give access 
to various suppliers who are making 
daily deliveries to tenants in a restricted 
area and to the current escort 
procedures that provide construction 
workers with daily or temporary access 
to restricted areas. Seven commenters 
believe the proposal to be in conflict 
with fire codes. 

For the same reason that “secured 
area” was not defined, the FAA was not 
specific regarding doors, gates, and 
other locations to be controlled. To do 
so would compromise an airport 
operator's security program. For that 
reason, the FAA specifically requested 
that airport operators not discuss in 
their comments specific details of 


guidance for the various FAA regions 
will assist the FAA personnel and 
airport operators in the identification of 
those access points that should be 
subject to control by the system, 
method, or lure required by this 
final rule. The FAA does not envision 
that every door or other access point 
will need the access controls. 
In response to the concern reg 
suppliers, the intended effect of the 
requirement proposed by the notice will 
not allow the FAA to consider the 
inconvenience of such a requirement to 
any one group. Escort procedures are 
associated with an airport's 
identification system, and Notice No. 
88-6 stated that the proposal would 
supplement, not replace, an existing 
identification system required by an 
airport operator's security program. 
Escorting of persons will continue to be 
permitted under the rule. 

Twenty-nine commenters state that 
the complicated and expensive 
automated security measures proposed 
by the notice are not necessary at small 
airports since small airports experience 
different types of problems than do large 
airports. Nineteen commenters 
specifically state that the current 
procedures are adequate and that the 


level of security anticipated by the FAA 
through the final rule can only be 
obtained via greater discipline of 
personnel and more training on security 
issues. Six commenters recommend an 
evaluation of different airports to 
determine the scope of security needs 
and to give consideration to the 
complexity of operations before 
effecting a rule to require ail airports to 
have a complex and expensive 


‘computer-controlled system. 


The FAA agrees with the commenters 
and recognizes that security varies from 
airport to airport. The final rule is 
revised to permit FAA approval of an 
alternative system, method, or 
procedure that provides an appropriate 
level of security commensurate with an 
airport's needs. 

At least three commenters express 
concern that Notice No. 88-6 does not 
address the impact on fixed based 
operators (FBO) and request 
clarification of this issue. Eleven 
commenters express the same concern 
for general aviation (GA) operations. 

Upon adoption of a final rule, the 
airport operator would be the regulated 
party. As tenants of the airport, FBO's 
and GA operations would be subject to 
the control procedures identified by the 
airport operator. 

Seventeen commenters state that the 
required system will not prevent a 
person from violating security measures 
if that person has such a desire. At least 
three commenters state that the required 
system will not prevent the PSA Flight 
1771 type of tragedy. 

The FAA believes that the emergency 
final rule amending the preboarding 
screening procedures complemented by 
the requirements of this rule to require 
airport operators to implement a 
positive access control system will 
substantially increase the overall level 
of security and will minimize the 
likelihood of a PSA Flight 1771 type of 
situation. 

Finally, 11 persons comment that the 
proposed regulation will, at the very 
least, enhance security to a minimal 
degree. They contend that in some cases 
security will deteriorate if all issues 
involved at any one airport are not 
considered in the system design and 
implementation. 

The FAA believes that the final rule 
will enhance airport security beyond a 
minimal degree since its intent is to 
preclude access to secured areas by 
unauthorized persons. Since the 
commenters did not identify the specific 
issues to be considered to prevent a 
deterioration of security, the FAA 
cannot adequately respond to that 
concern. 


Discussion of the Rule 


After considering the comments, the 
FAA is amending Part 107 to add a new 
§ 107.14 to require improved access 
control to secured areas of certain 
airports. The final rule revises the 
proposed rule in several significant 
respects as a result of the comments 
received. 

Section 107.14{a). Paragraph (a) of 
§ 107.14 is revised in three ways from 
the proposal. First, the amendment to an 
airport operator's approved security 
program is to be submitted to the 
Director of Civil Aviation Security 
rather than the Administrator. The 
substitution of the Director of Civil 
Aviation Security for the Administrator 
has been made throughout § 107.14. 
Second, the last two sentences of 
proposed paragraph {a), dealing with the 
timeframe for implementation of a 
required system, have been deleted. The 
implementation schedule is found in 
paragraph (c) of § 107.14 of the final rule 
and is discussed below. Third, the 
requirement of paragraph (a) that 
certain airport operators submit, for 
approval and inclusion in their approved 
security programs, amendments that 
provide for the installation and use of a 
computer-controlled card system for 
access to secured areas of the airport, 
has been modified. Paragraph (a) now 
requires the installation and use of a 
system, method, or procedure that meets 
specified performance standards to 
control access to secured areas of the 
airport. This change allows the 
installation and use of systems, 
methods, or procedures other than 
computer-controlled card systems which 
may be currently available or that 
become availeble in the future as 
technology evolves and that meet the 
performance standards. 

Section 107.14(b). Paragraph (b) of 
§ 107.14 addresses the approval of 
alternative systems, methods, or 
procedures. The final rule reflects major 
changes from the proposed rule as a 
result of comments received. Approval 
of an alternative under the final rule is 
not tied to having the same capabilities 
as the system, method, or procedure 
meeting the performance standards of 
paragraph (a). This permits approval of 
other than automated systems. 
However, the critical element for 
approval of any alternative is the same 
in the final rule as it was in the 
proposed rule; the alternative must 
provide an overall level of security 
equal to that which would be provided 
by the type of system, method, or 
procedure described in paragraph (a). 





Section 107.14{c). Paragraph (c} of the 
proposed rule sets forth the schedule for 
airport operators to submit the 
’ amendments to their approved security 
programs required by paragraph (a) or 
(b). The final rule retains the 4-phase 
approach and the timeframes for 
airports subject to each phase to submit 


: ; 
the date required by this final rule. For 
example, since some airport operators 
will be able to meet the requirements of 
the rule without installing a system, 


of paragraph (a), 
and will be able to meet the intent of the 
rule on a much faster timeframe, they 
are e to submit their plans 
aa ta tt 

e. 
Operators of Phase I airports, where 
25 million or more persons are screened 

annually or as designated by the 


Director of Civil Aviation Security, must 
submit amendments by 6 months after 
the effective date of the final rule. 
Operators of Phase Il airports, where 


after the effective date of the final rule. 
Operators of Phase IV airports, where 
less than 500,000 are screened 
annually, must submit amendments by 
12 months after the effective date of the 
final rule. 

——— (c) of the final oo also 


airports have 30 months. The approved 
amendment for each airport shall 
specify how the system, method, or 
procedure will be fully operational 
within the appropriate timeframe. 

Finally, paragraph (c) has added 
language to address the situation where 
an existing airport becomes subject to 
the requirements of § 107-44 after the 
effective date of the final rule. The 
timeframes for such an airport 
to submit an amendment te its 
security program and to specify that the 
system, method, or procedure must be 
fully operational depend on the phase 
that is applicable to the airport. 

Section 107.14{d). A new paragraph 
(d) is included in the final rule to 
address the situation of brand new 
airports commencing operations after 
December 31, 1990. It is FAA's view that 
new airports should meet the 
requirements of section 107.14 when 
they commence operations since the 
improved access control requirements of 
the sule-can be incleded in the design for 
these new airports and at a lower cost 
than a subsequent retrofit. 

Economic Summary 

The following is a summary of the 
final cost impact and benefit assessment 
of this rule amending Part 107 of the 
Federal Aviation Regulations to provide 
enhanced control of access to secured 
areas at certain U.S. airports. A full 
regulatory evaluation has been inserted 
into the public docket for this 
rulemaking. 

For purposes only of this evaluation, 
the projected economic impact of the 
rule is based on the costs of installing 
and operating a computer-controlled 
card access system. Other access 
control systems, methods, or procedures 
may be permitted as a means of 
compliance with this rule subject to the 
approval of the Director of Civil 
Aviation Security. 

Fifty-eight of the 122 written 
comments received as of May 31, 1988, 
in response to Notice No. 88-6 published 
in the Federal Register on March 18, 


underestimated the number of actene 


security 
~~ approval by the Director of Civil 
. Aviation Security, which 
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points requiring enhanced control at 
airporis.. 

The FAA has carefully reviewed its 
own cost estimates in light of comments 
received and does not agree that it 
underestimated the cost per access 
point. The FAA’s estimates of design, 


different sizes, due to the large number 
of variables in required equipment, 

labor and maintenance and structural 
alterations associated with retrofit of 
existing systems. Thus, it is misleading 
to estimate total costs of the proposed 
rulemaking based on the cost per access 
area of one or two airports, as was done 
by some commenters. 

Reg: the number of access 
points, the FAA believes that several 
commenters misunderstand the scope of 
the proposed rulemaking and have 
therefore overestimated the number of 
access points that the rule would require 
to have enhanced access controls 
(system, method, or procedure).In — 
determining the number of doors that 
would be affected, the FAA did not 
envision that every door in a terminal 
area would need to be so controlled. 
Rather, the design of many airport 
buildings permits a “funneling through” 
effect which would minimize the number 
of doors requiring such enhanced 
control. in general, funnelling persons 
through a single point with enhanced 
access controls to an area would 
eliminate the neéd to have such controls 
at subsequent doors. 

Therefore, for its economic analysis of 
the final rule, the FAA has not. revised 
its estimates of the average number of 
access points that would need to be 
controlled in the four categories of | 
airports. The number of access points 
for airports of each phase remains as 
follows in the economic analysis of the 
final rule: 


-Phase I: 128 access points 
Phase II: 60 access paints 
Phase Ill: 25 access points 
Phase IV: 10 access points 
Several airport operators comment’ 
that the cost of the required security 
measure described in Notice No. 88-6 is 
excessive and would impose a heavy 
cpeeadamammenaeies 
concems 
havetaveeenpihastond tx Geb fesal the 
that an airport operator may submit an 
amendment to its program for 


does not. 
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necessari > require a computer card or 
automated system. The Director of Civil 
Aviation Security may approve such an 
alternative system, method, or 
procedure if, in the Director's judgment, 
it provides an overall level of security 
equal to that of a system, method or 
procedure meeting the performance 
standards outlined in the final rule. 
These performance standards, although 


stringent, do not specifically require use . 


of a computerized or automated system. 
In addition, the implementation 
schedule for aff airports has been 
revised in the final rule to allow more 
time for compliance, particularly for 
medium- and small-sized airports. One 
positive effect of this change may be to 
spread up-front costs for installation 
over a longer period of time, easing the 
burden on many airport operators. 


Costs 


This analysis of the costs of 
compliance with the final rule is" 
premised on the assumption that all 270 
airports will install computer-controlled 
card access systems. In actuality, many 
airport operators, particularly of 
medium- and small-sized airports in 
Phases III and IV, may install 
alternative access control systems, — 
methods, or procedures, with the. 
approval of the Director of Civil 
Aviation Security, that may prove to be 
less costly than the computer card 
systems. Therefore, the actual costs of 
this rule may be less than the estimated 
costs in this analysis. 

Estimated costs of implementing 
controlled access systems at 270 
airports in the United States, in 
accordance with the specifications and 
revised schedule of new § 107.14, are 
$169.9 million in 1987 dollars, and $119.1 
million discounted present value 
(employing a 10 percent discount rate), 
for the 10-year evaluation period from 


1989-1998. For Phase I airports, average 
hardware and installation costs are 
expected to be $1,465,600, with average 
annual recurring costs of approximately 
$126,600. For Phase II airports, average 
hardware and installation costs are 
expected to be $732,000, with annual 
recurring costs of approximately $88,730. 
For Phase III airports, average hardware 
and installation costs are expected to be 
$245,000, with annual costs of 
approximately $42,969. For Phase IV 
airports, average hardware and 
installation costs are expected to be 
$56,000, with annual recurring costs of 
approximately $3,100. Table I shows the 
total of these costs by phase of airport 
and by year for the 270 airports affected 
by this rule. 

The revised implementation schedules 
specified in this rule for airports of the 
four phases, permitting installation, 
maintenance and labor costs to 
commence later than indicated in the 
Initial Regulatory Evaluation, have the 
effect of slightly reducing the present 
value of total costs. Nonetheless, overall 
estimated costs of compliance have 
increased from estimates in the Initial 
Regulatory Evaluation, as a result of an 
increase in the number of airports in 
each phase. According to a recent 
review, there are 17 rather than 16 
airports in Phase I, 54 rather than 48 
airports in Phase II, 46 rather than 45 
airports in Phase Il, and 153 rather than 
160 airports in Phase IV. 


Benefits 


The primary benefit of this rule will be 
the prevention of potential fatalities and 
injuries and the destruction of property 
resulting from a criminal act or an act of 
air piracy. The tragic loss on December 
7, 1987, of 38 passengers and 5 
crewmembers aboard PSA Flight 1771, 
serves as a basis for focusing on the 
type of catastrophic event that may be 


587 


prevented by adopting new security 
regulations. It is important to recognize 
that the PSA Flight 1771 incident 
involved a smaller aircraft and 
passenger load than a typical Part 121 
air carrier operation. If such a criminal 
act were perpetrated in a larger or more 
heavily loaded aircraft, the casualty loss 
would have been significantly higher. 
The estimated $119.1 million cost 
(discounted present value) of this rule 
can be recovered fully if one incident, 
involving the loss of 170 lives and a 
wide-bodied jet transport of the type 
typically used in domestic operations, is 
prevented as a result of requiring 
improved security programs at U.S. 
airports during the 10 years following 
adoption of this rule. This determination 
is based upon a minimum value of $1.0 
million per life saved, used in FAA 
regulatory evaluations, and an aircraft 
hull value of approximately $30.0 
million, discounted from the middle of 
the 10-year evaluation period to account 
for the uncertainty of when such an 
incident may be prevented. 
Regulatory Flexibility Determination 
This amendment would affect 270 of 
the 427 airports subject to the security 
provisions of Part 107. The FAA's small 
entity size standards criterion define a 
small airport as one owned by a county, 
city, town or other jurisdiction with a 
population of 49,999 or less. Applying 
the FAA's size threshold criterion, 76 of 
the 427 airports are small. Since only 22 
of the 270 airports that would be 
required to comply with this proposal 
are small, the requirement for the 
enhanced access controls will not affect 
a substantial number (at least one third) 
of the 76 small airports subject to Part 
107. Therefore, this final rule will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities. 


TABLE !.—Cost OF COMPUTER-CONTROLLED CARD ACCESS SYSTEMS FOR YEARS 1989-1998 


FIN sinsctictinecisthatheipisancvijesecebisitioteenpacteinciesnssvsesicoclontesinenaiea 


DIP iascbicnccentchebicedigaesteipienaneniatenpsicannalaalopetehslethahistaniilenvtbongpssonsaccastanssabsbitit 


Total Cost (1987 dollars) 


_ Tota! Cost (present value; 10% discount rate) 


$13,417,920 |......... 
® 24,312,420 
® 14,430,420 
1 4,548,420 
4,548,420 
4,548,420 


45,260,800 84,971,700 28,340,416 11,314,350 
33,345,586 60,267,176 18,312,651 7,224,445 


169,887,266 
119,149,858 


2 eee Siren dees etter saneee aie cepnnemach, CompAat MAMENENES, software update and support, and additional labor. Recurring costs 


also include card readers 
® One-time installation 
end dacign, and tianapavOpanter 


Snats Incase planing end procurement of computers, peripheral equipment, card readers, secufty access cards, engineering site survey 
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Trade impact Statement 


This rule is expected to have no 
impact on trade opportunities for both 
U.S. firms doing business overseas and 
foreign firms doing businessinthe - 
United States. This amendment affects 
only certain domestic airports subject to 
Part 107 of the FAR. Since there is 
virtually no foreign competition for the 
services provided by U.S. domestic 
airports, there is expected to be no 
impact on trade opportunities for either 
U.S. firms overseas or foreign firms in 
the United States. 

R ti and R dk . 

The requirements in the current 
regulations (Part 107) for an airport 
operator to submit an airport security 
program and amendments to the FAA 
for approval were approved by the 
Office of Management and Budget 
(OMB) under Control No. 2120-0075. 
Pursuant to this final rule, the FAA 
forwarded an amendment to Control No. 
2120-0075 to OMB in accordance with 
the Paperwork Reduction Act of 1980 
(Pub. L. 96-511). OMB approved the 
FAA's amendment of Control No. 2120- 
0075 on January 3, 1989. 

Federalism Implicati 

The FAA believes that airport 
operators and sponsors will not be 
unduly burdened by the requirements of 
the final rule based on (1) the 
availability of AIP funding; (2) potential 
lower costs associated with alternative 
systems, methods, or procedures; and (3) 
the extended implementation schedule 
providing amortization of installations 
costs. On these bases, the FAA has 
determined that this regulation will not 
have a substantial direct effect on the 
States, on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, preparation 
of a Federalism assessment is not 
warran 


Conclusion 


For the reasons discussed in the 

— and based on the findings in 

the Regulatory Flexibility Determination 
and the International Trade 
Analysis, the FAA has determined that 
this regulation is not major under 
Executive Order 12291. In addition, it is 
certified that this rule will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act of 1980. 
Because of the substantial public 
interest resulting from Notice No. 88-6, 


this rule is considered significant under 
the DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A copy of the final regulatory 
evaluation of the rule, including a 
Regulatory Flexibility Determination 
and Trade Impact Analysis, has been 
placed in the docket. A copy may be 
obtained by contacting the person 
identified under “FOR FURTHER 
INFORMATION CONTACT”. 


List of Subjects in 14 CFR Part 107 


Transportation, Air safety, Safety, 
Aviation safety, Air transportation, Air 
carriers, Aircraft, Airports, Airplanes, 
Airlines, Aviation security, Secured 
areas. 

The Amendment 


Accordingly, Part 107 of the Federal 
Aviation Regulations (14 CFR Part 107) 
is amended as follows: 


PART 107—AIRPORT SECURITY 


1. The authority citation for Part 107 
continues to read as follows: 


Authority: 49 U.S.C. 1354, 1356, 1357, 1358, 
and 1421; 49 U.S.C. 106(g) (Revised, Pub. L. 
97-449; January 12, 1983). 


2. By adding a new oa 14 to read as 
follows: 


$107.14 Access control system. 


{a) Except as provided in paragraph 
(b) of this section, each operator of an 
airport regularly serving scheduled 
passenger operations conducted in 
airplanes having a passenger seating 
configuration (as defined in § 108.3 of 
this chapter) of more than 60 seats shall 
submit to the Director of Civil Aviation 
Security, for approval and inclusion in 
its approved security program, an 
amendment to provide for a system, 
method, or procedure which meets the 
requirements specified in this paragraph 
for controlling access to secured areas 
of the airport. The system, method, or 
procedure shall ensure that only those 
persons authorized to have access to 
secured areas by the airport operator's 
security program are able to obtain that 
access and shall specifically provide a 
means to ensure that such access is 
denied immediately at the access point 
or points to individuals whose authority 
to have access changes. The system, 
method, or procedure shall provide a 
means to differentiate between persons 
authorized to have access to only a 
particular portion of the secured areas 
and persons authorized to have access 
only to other portions or to the entire 
secured area. The system, method, or 
procedure shall be capable of limiting an 
individual’s access by time and date. 
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(b) The Director of Civil Aviation 
Security will approve an amendment to 
an airport operator’s security program 
that provides for the use of an 
alternative system, method, or 

procedure if, in the Director's judgment, 
the alternative would provide an overall 
level of security equal to that which 
would be provided by the system, 
method, or procedure described in 
paragraph (a) of this section. 

(c) Each airport operator shall submit 
the amendment to its approved security 
program required by paragraph (a) or (b) 
of this section according to the following 
schedule: 

(1) By August 8, 1989, or by 6 months 
after becoming subject to this section, 
whichever is later, for airports where at 
least 25 million persons are screened 
annually or airports that have been 
designated by the Director of Civil 
Aviation Security. The amendment shall 
specify that the system, method, or 
procedure must be fully operational 
within 18 months after the date on 
which an airport operator’s amendment 
to its approved security program is 
approved by the Director of Civil 
Aviation Security. 

(2) By August 8, 1989, or by 6 months 
after becoming subject to this section, 
whichever is later, for airports where 
more than 2 million persons are 
screened annually. The amendment 
shall specify that the system, method, or 
procedure must be fully operational 
within 24 months after the date on 
which an airport operator’s amendment 
to its approved security program is 
approved by the Director of Civil 
Aviation Security. 

(3) By February 8, 1990, or by 12 
months after becoming subject to this 
section, whichever is later, for airports 
where at least 500,000 but not more than 
2 million persons are screened annually. 
The amendment shall specify that the 
system, method, or procedure must be 
fully operational within 30 months after 
the date on which an airport operator's 
amendment to its approved security 
program is approved by the Director of 
Civil Aviation Security. 

(4) By February 8, 1990, or by 12 
months after becoming subject to this 
section, whichever is later, for airports 
where less than 500,000 persons are 
screened annually. The amendment 
shall specify that the system, method, or 
procedure must be fully operational 
within 30 months after the date on. 
which an airport operator's amendment 
to its approved security program is 
approved by the Director of Civil 
Aviation Security. 

(d) Notwithstanding paragraph (c) of 
this section, an airport operator of a 
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newly constructed airport commencing 
initial operation after December 31, 
1990, as an airport subject to paragraph 
(a) of this section, shall include as part 
of its original airport security program to 
be submitted to the FAA for approval a 
fully operational system, method, or 
procedure in accordance with this 
section. 

Issued in Washington, DC, on January 3, 
1989. 
T. Allan McArtor, 
Administrator. 
[FR Doc. 89-279 Filed 14-89; 9:48 am] 
BILLING CODE 4910-13-™ 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-00271; FRL 3504-2) 

State-FiFRA issues Research and 
Evaluation Group (SFIREG) Working 
Committee on Groundwater Protection 


and Pesticide Disposal; Open Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: There will be a 2-day meeting 


of the State FIFRA Issues Research and 
Evaluation Group (SFIREG) Working 
Committee on Groundwater Protection 
and Pesticide Disposal. The meeting will 
be open to the public. 

DATES: Monday, January 23, and 
Tuesday, January 24, 1989, beginning at 
8:30 a.m. on January 23 and January 24 
and ending at 5:00 p.m. each day. 


ADDRESS: The meeting will be held at: 
Hyatt Regency—Crystal City, 2799 
Jefferson Davis Highway, Arlington, VA 
22202, (703-486-1234). 


ate INFORMATION CONTACT: By 

mail, 

John T. Tice, Office of Pesticide 
Programs (TS-787C), Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. 

Office location and telephone number: 
Rm. 712, Crystal Mall No. 2, 1921 
Jefferson Davis Highway, Arlington, 
VA 22202, (703-557-7410). 

SUPPLEMENTARY INFORMATION: The 

tentative agenda thus far includes the 

following topics: 
1. A status report on the National 

Ground Water Survey. 


2. A summary of issues raised at the 
Regional Ground Water Workshops and 
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current status of the Ground Water 
Strategy. 

3. A discussion of the Regional role in 
the Ground Water Strategy for FY 90. 

4. A discussion of the Pesticide 
Programs’ needs for ground water data 
and what the states can provide to meet 
those needs. 

5. A status report and discussion of 
disposal regulations being developed 
under the FIFRA 88 amendments. 

6. A discussion of the field use of 
impervious loading pads for 2,4-D 
products. 

7. A presentation by the Office of 
Compliance Monitoring on issues of 
interest to State Lead Agencies. 

8. Other topics as appropriate. 

Dated: January 5, 1989. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 
{FR Doc. 89-398 Filed 1-5-89; 10:48 am] 
BILLING CODE 6560-50-M4700 
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Ch. 101, Subchapter A 
43 CFR 


LIST OF PUBLIC LAWS 


Note: The list of public laws 
enacted during the second 
session of the 100th Congress 
has been completed. 

Last List November 30, 1988 
The list will be resumed when 
bills are enacted into public 
law during the first session of 
the 101st Cungress, which 
convened cn January 3, 1989. 
it may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 523-6641. 


(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone 202-275- 
3030). 


















